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In addition to the amend- 
ment of the Negotiable 
Instruments Law of New 
York by the addition of a clause 
providing a one year statute of limita- 
tion of actions by a depositor against 
his bank upon vouchers returned as 
payments which consist of forged 
checks and raised checks, fuller dis- 
cussion of which will be found on 
another page, the legislature of New 
York has also amended the State 
Finance Law by the addition of a 
provision requiring banks which re- 
ceive deposit of state moneys to fur- 
nish approved bonds as security 
therefor, Full text of this new law, 
which went into effect March 18th, 
is published elsewhere in this num- 
ber. The one year forged check law 
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does not take effect until the first of 
September next. 

In Kentucky, the Negotiable In- 
struments Law has beenenacted; also 
a law which will enable banks which 
receive paper for collection, to pursue 
the usual commercial methods now 
in use, according to the regularcourse 
of business, without being subject to 
the charge of neglect of duty, and 
without releasing partiescontingently 
liable on such paper. 

Legislation of this character is 
needed in many other states, wherein 
the courts are about fifty years be- 
hind the age in the judicial require- 
ments of diligence in matters of col- 
lection which they impose upon the 
banks. 


The circulars which 
we publish in this 
number, issued by 
the Clearing House 
Associations of Pittsburgh, Cincinnati 
and Chicago, show that those As- 
sociations have followed the action 
of the New York Clearing House in 
defining the indorsement ‘‘Pay any 
bank or banker or order" as in the 
class of restrictive indorsements, and 
in requiring that, to be eligible for 
collection through the Clearing House, 
paper so indorsed must have all 
indorsements guaranteed. 

Some of the counsel for New York 
banks, it is reported, have express- 
ed the opinion that the indorse- 
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ment ‘“‘Pay any bank” etc. is not 
restrictive or qualified, so as to re- 
quire guaranty of prior indorsements; 
furthermore, some of the bankers, it 
is said, have expressed dissatisfac- 
tion with the requirement, and think 
it unnecessary. 

But all the courts which have so 
far passed upon this form of indorse- 
ment have held that it is not put 
on for purpose of transfer, but to 
have the instrument collected and 
that if the holder under such indorse- 
ment should offer to negotiate the 
instrument, the purchaser -would be 
put on inquiry as to his title. 

Apart from these decisions, an in- 
dependent consideration of the nature 
of the indorsement leads to the same 
conclusion. 

When such an indorsement is put 
upon a check or draft and itis mailed 
away, the draft has not been sold 
for value to some other bank, but 
the object is to have any bank to 
which the item is sent, collect the 
amount as the agent of the indorser. 
Of course there may be individual 
instances where, after such indorse- 
ment is put on, the indorser may 
transfer the draft for value to an- 
other bank, but the same thing could 
be done where the indorsement was 
in special terms ‘‘for collection,’’ and 
the form of indorsement, by itself, 
would not indicate a transfer of title. 
The only difference in effect between 
the indorsement ‘‘Pay any bank or 
banker or order,’’ and the indorse- 
ment to a particular bank for col- 
lection, is that in the latter case the 
purpose of transfer to a specified 
bank to collect the paper, is express- 
ed in the indorsement itself, while in 
the former case the purpose of hav- 
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ing any bank collect it is implied, 

There are two kinds of indorse. 
ment by which title to an instru- 
ment may be transferred, blank and 
special, and the indorsement ‘Pay 
any bank or banker or order’’ does 
not fulfill the negotiable requirements ° 
ofeither. The Negotiable Instriiments 
Law defines an indorsement in blank, 
saying it ‘‘specifies no indorsee and 
an instrument so indorsed is pay- 
able to bearer and may be nego. 
tiated by delivery.’’ The indorse- 
ment ‘“‘Pay any bank or banker or 
order’”’ does not fall within this defi- 
nition, as it does specify an indorsee, 
namely, any bank. An instrument 
bearing this indorsement cannot, 
therefore, be negotiated for value by 
delivery. Turning to the other form 
ofindorsement by which title to an in- 
strument may be transferred, namely, 
the special indorsement, the Nego- 
tiable Instruments Law provides that 
a special indorsement must specify 
“the person to whom or to whose 
order the instrument is to be pay- 
able.’”’ The indorsement in question 
does this to the extent of naming 
any bank as indorsee. But “any 
bank” is not a safficiently certain 
specification of a payee to satisfy the 
requirements of negotiability. One 
of the requisities of negotiability of 
an instrument payable to order is 
that the payee must be named or 
indicated with reasonable certainty. 
For example, it has been held that 
an instrument payable to order of 
“A et al’’ is not negotiable by rea- 
son of uncertainty of the payee. The 
same principle would require that an 
indorsement, not in blank, but to 
order of a specified payee, must name 
the payee with reasonable certainty, 
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and ‘‘any bank or banker’’ would be 
too uncertain for further negotiation. 
So the conclusion is warranted that 
such an indorsement is not a nego- 
tiable form, and the purchaser of a 
check, certificate of deposit, or other 
instrument from a banker, holding 
it under such form of indorsement, 
who gave value for it without in- 
quiring as to the holder’s right to 
negotiate, would take chances upon 
the holder’s authority, or upon its 
ownright to collect free from equities. 

The indorsement ‘‘Pay any bank 
or banker or order’ being restrictive 
of further negotiability and mere 
agent-creating—this conclusion being 
warranted because of the object with 
which such indorsement is put on 
the paper, because its form does not 
comply with negotiable requirements, 
and because the courts have so held 
—it follows that the interests of all 
banks in the Clearing House are best 
protected by a requirement that a 
bank collecting an item so indorsed 
shall guaranty the genuineness and 
validity of all prior indorsements. 
The bank collecting paper under such 
an indorsement being a mere agent 
is, as agent, according to the courts, 
not responsible for genuineness of 
prior indorsements, and unless it 
binds itself by guaranty of genuine- 
ness, recourse of all the banks which 
pay such paper, whereon prior in- 
dorsements turn out forged or un- 
authorized, must be limited to in- 
dorsers prior to the collecting bank. 
As it is the policy of clearing houses 
to provide for immediate recourse 
by the bank of payment against the 
bank collecting the paper through 
the clearing house, in such cases, 
guaranties are necessary where the col- 
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lecting bank is a mere agent for an 
owner further back in the chain of 
transfer; and such guarantee would 
seem to be as necessary im the case 
of items indorsed ‘“‘pay any bank or 
banker or order’’ as in those cases 
where the indorsement is ‘‘for collec- 
tion.” 


A man in Ohio held a 
promissory note pay- 
able at a bank across 
the river in Kentucky. The note had 
two indorsers, one indorsement be- 
ing made in Pennsylvania, the other 
in Kentucky. The note was dis- 
honored at maturity, the usual steps 
to hold the indorsers taken, and in 
due time, the owner of the note 
brought an action thereon against the 
indorsers inthe Ohio courts. But he 
had counted without his host, the 
decision of the Ohio supreme court 
being that the indorsers could not 
be held for the reason that the note, 
being payable in Kentucky, was gov- 
erned by the laws of that state and, 
under Kentucky law, the liability of 
the indorsers was that of assignors 
merely and they were released from 
all liability to the payee because the 
payee had failed to prosecute the 
maker to insolvency at the next term 
of the circuit court in that state 
after the maturity of the note. 
This case well illustrates the losses 
to bankers and business men, en- 
gaged in interstate dealings in com- 
mercial paper, growing out of diver- 
gent state laws governing the liabil- 
ities of parties tocommercial paper,the 
full details of which even lawyers, let 
alone business men, can hardly be ex- 
pected to know. The Negotiable In- 
struments Law has now been enacted 


Benefits of 
Uniform Law. 





220 THE BANKING LAW JOURNAL. 


in Kentucky, to take effect June 14th, 
and under that law the rules gov- 
erning the liability of indorsers in 
Kentucky will be the same as those 
which exist in Ohio and in Pennsyl- 
vania, by virtue of the same law, 
aud losses such as the above, grow- 
ing out of excusable ignorance of the 
laws of another state, will no longer 
occur. 


— Banks_ which own notes 
Against payable by their deposi- 
Deposits. tors have the right, as is 
well-known,when the paper 
matures, to pay the notes out of 
the deposit. But to give the bank 
this rght, the deposit must be 
owned by the depositor individually. 
In other words, if the bank carries 
an account with a partnership, and 
holds the personal note of one of the 
partners, it cannot apply the part- 
nership deposit in payment of the 
partner’s individual debt. The same 
thing is true where the bank holds 
the individual note of A, and carries 
an account for A, as trustee for some 
one else; or wherever the money has 
been deposited by A, in any other 
representative capacity, and does not 
belong to him individually. 

But cases sometimes arise where a 
man has his account, and signs his 
checks, as ‘‘A, trustee,’’ “A agent,” 
and the like, but in reality is per- 
sonal owner of the fund. In such 
cases, the bank’s right to apply a 
balance in satisfaction of A’s individ- 
ual note would exist, and could be 
enforced wherever it could establish 
the fact of personal ownership. 

In this number a case from Cali- 
fornia involves the right of a bank 
to apply a deposit in satisfaction of 


a note under the following state of 
facts: A man opened an account in 
partnership form “A. B. Perry & 
Co.”’ but stated that he was sole 
owner of the business. He | ecame 
indebted to the bank upon « note 
signed by him individually. he de. 
positor became fatally ill, and the 
bank charged up the note to the ac. 
count of A. B. Perry & Co. Then 
it came to light that A. B. Perry & 
Co. was in reality a co-partnership, 
and the surviving partner objected, 
contending that the deposit was a 
partnership one, which could not be 
applied upon the individual debt of 
Perry. The court, however, holds 
that the surviving partner, by per 
mitting Perry to hold himself out as 
sole owner of the business, was es 
topped from questioning the truth 
of that representation against the 
bank, which had extended credit to 
the individual in bona fide reliance 
on such individual’s sole ownership 
of an account with it standing in the 
firm name. 

In this connection, one of the per- 
plexing problems in banking con- 
cerns the bank’s obligation, as dis- 
tinguished from its right, to charge 
up a note, made by a depositor, to 
the latter’s account at maturity, 
where there is an indorser on the 
note, and the account, at maturity, 
is sufficient for the purpose. 

In some states the bank’s obliga- 
tion, and consequent release of an 
indorser by failure, so to do, is de 
clared by the courts; in other states, 
the bank is held under no such ob- 
ligation; and in still others the judi- 
cial law upon the point has not, as 
yet, been declared. We discuss this 
question elsewhere, upon inquiry from 
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a correspondent in Minnesota. See 
also the decision by the supreme 
court of Michigan,* in which the 
court holds that a bank is not ob- 
liged, in the interest of an indorser, 
to apply, at maturity of a note, in 
payment thereof, the maker’s de- 
posit as “trustee,” not being obliged 
to take the risk of assuming that 
the deposit belongs to the depositor 
individually, but leaves undecided the 
main question. 


A little over a year ago a 
man went into a bank at 
Ogden, Utah, and deposited 
$375 for the credit of one James 
Molloy. Molloy, who lived at Cor- 
inne, a city about 30 miles north of 
Ogden, was both a depositor and a 
stockholder in the Ogden bank. His 
account was carried on the bank’s 
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books in the name of James “Malloy” 
but his signature and indorsements 
were always James “‘Molloy,’’ which 


was his real name. A clerk in the 
bank wrote an advice of this credit 
on a postal card which he address- 
ed to James Molloy, Corinne. This 
postal he placed in an envelope, but 
he addressed and mailed the envelope 
to ‘James Malloy, Denver, Colo.” ! ! 
How a bank clerk could make such 
a mistake, we shall not attempt to 
explain. At Denver, it was received 
by another James Malloy, of that 
place, who probably thought he had 
a wind-fall. At all events, the Den- 
ver Malloy wrote a letter to the 
Ogden bank in which he acknow- 
ledged receipt of the advice of credit, 
and in a very business-like way ask- 
ed the bank to send him a New York 
* Page 247 
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draft for the $375, less its charges. 
In compliance, the Ogden bank mail- 
ed Malloy at Denver a New York 
draft, payable to his order, for 
$374.60, and this, Malloy indorsed 
and negotiated for value. The mis- 
take was discovered at Ogden in 
time to stop payment of the draft, 
but not soon enough to prevent the 
wrong Malloy from negotiating it. 

The decision of the litigation grow- 
ing out of this transaction, to de- 
termine whether the loss should fall 
upon the purchaser of the draft or 
the bank which issued it, will be 
found published in this number. The 
supreme court of Utah decides that 
the bank must lose the money. This 
is the latest of quite a collection of 
cases wherein checks or drafts have 
been made payable to a wrong per- 
son, in the belief that such person 
was rightfully entitled to the pay- 
ment, in which the question of loss 
as between the purchaser or bank of 
payment on the one hand, and the 
drawer of the draft on the other, 
has been, in the large majority of 
instances, decided in favor of the 
former. 


Questions sometimes arise 
in critical stages of the 
affairs of a particular 
bank, as for example, where its capi- 
tal is impaired and it must make 
good or go out of business, or where 
the bank is in a condition of insol- 
vency, whether the power rests in 
the directors, or only in the stock- 
holders, of determining its future by 
taking action to make good an im- 
pairment of capital, or worse, on 
the one hand, or by closing the bank 
on the other, assuming the public 
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authorities have taken no steps in 
that direction. 

On this point a valuable decision, 
in the case of national banks, has 
just been rendered by the Supreme 
Court of the United States, making 
the rule announced upon the subject 
involved the supreme law of the land 
so far as national banks are con- 
cerned. In the case in question a 
national bank in Oregon had suffer- 
ed an impairment of capital. The 
board of directors met and, of their 
own motion, ordered a pro rata 
assessment upon the shareholders to 
make good the deficiency. The Su- 
preme Court holds that the action 
of the directors in this case was with- 
out authority of law. It says that 
the National Bank Act confers upon 
the bank the privilege of declining 
to make good the impairment and 
to elect, instead, to wind up the 
business of the bank. The court says 
thatin the determination of the ques- 
tion of the future of the association 
it is the shareholders, and not the 
directors, who have the right of de- 
cision, for the origin and continua- 
tion of the bank are matters in which 
the owners, and not the managers, 
of the bank are primarily interested. 

In this connection we recall the de- 


THE MECHANICS’ 


On Monday, April 18th, the merg- 
ing of the Leather Manufacturers’ 
National into the Mechanics’ Na- 
tional was completed and the insti- 
tution began business on that date 
under the latter title with a capital 
increased to $3,000,000 and surplus 
of $3,000,000. The gross deposits 
of the consolidated bank aggregate 
about $25,000,000. 

As previously announced in the 
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cision of the Supreme Court 
souri* in a case where the 
directors of a state bank «.signed 
its property for the benefit o/ credi- 
tors. Some of the stockholders ob. 
jected, contending they had not the 
power. The court held that it was 
within the power of the boar: of di- 
rectors ofa banking corporation, act- 
ing in good faith, to make an as. 
signment of all of its property for 
the benefit of all of its creditors, with- 
out the consent first had and ob- 
tained of all the stockholders, where 
there was nothing in the charter or 
general law forbidding it. 

As a general proposition, however, 
it would seem that unless a_ bank 
were hopelessly insolvent and that 
quick action, by way of assignment 
of property, was necessary to pro- 
tect the equal rights of all creditors 
and prevent attachment of the as- 
sets by a few, the question whether 
the bank should continue, or not 
continue, and in the former case the 
taking of steps to restore its sol- 
vency, would be one for the stock- 
holders, as owners of the institution, 
to decide, and would not rest with- 
in the power of the directors. 


if Mis. 
ard of 


* Descombes v. Wood, 91 Mo. 196. 
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‘“‘Journal,’’ Gates W. McGarrah has 
been made president, Alexander E. 
Orr, Nicholas F. Palmer, and An- 
drew A. Knowles, vice-presidents, 
Frank O. Roe, cashier, and Robert 
U. Graff, assistant cashier. These 
gentlemen composed the official staffs 
of both the former institutions, 
which assures the new Mechanics’ 
National a careful, conservative and 
progressive management. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


DEFINITION AND REQUISITES OF A CHECK (ContinveEp). 


Bearer Class. 
} or Bearer. 
sonal Payeé As Bearer. 
kK 


I 


n Fictitious Payee Is Bearer. 

Specific Payee Class. 

Non-Negotiable and Negotiable Checks. 

Varieties of Specific Payee. 

lividual, Firm or Corporation as Payee. 

rawer and Drawee as Payee. 
nt Payees. 

\lternative Pavees. 

i the last number, we gave the 
definition of a check, and treated 

of the subject of its date, including 

the post-dating of checks and the 

effect of inserticn of a future date 

of payment. 

We next come to the 

PAYEE. 

A bank check must have a payee 
—that is, it must specify to whom it 
is payable, to enable the bank to 
make payment to the proper person 
—and if no payee is named or other- 
Wise indicated therein with reason- 


able certainty, the check is lacking 
in an essential particular, and is 
fatally defective. 

There are two broad classes of 
payee; one general, the other spe- 
cific. The first class comprehends 
the cases where the check is made 
payable to bearer, either in express 
terms, or by the use of such other 
form of words as are construed to 
mean ‘“‘bearer;’’ the second class 
comprehends the cases where the 
check is made payable to a _ specific 
payee, either a specified person by 
name, or by other specific indication 
as, ror example, ‘‘the administrator 
of the estate of A.” 

Unless the check is made payable 
to bearer, either expressly or con- 
structively, or to a specific payee, 
named or otherwise indicated with 
reasonable certainty, it is invalid, 
and cannot be safely purcliased by 
another, or paid by the bank upon 
which it is drawn. 


THE BEARER CLASS. 


Originally, as we have heretofore 
seen, all checks were drawn payable 
to bearer, so as to be transferable 
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by delivery, and were payable by 
the bank to any bearer who might 
present them. The making of checks 
payable to order of named payees, 
omitting the bearer feature, so as to 
be transferable only by indorsement, 
was a later innovation, full particu- 
lars of which have already been 
given. The usual form of early 
check was ‘Pay A B or bearer,” 
and while, with this form, a specific 
payee by name was inserted, checks 
so drawn were, and still are, regard- 
ed as bearer instruments, not requir- 
ing the indorsement of A B, but 
transferable from hand to hand by 
delivery, and payable to any bearer. 
The rule of the law merchant upon 
the subject is codified by the Nego- 
tiable Instruments Law in the pro- 
vision* that an instrument is “ pay- 
able to bearer * * * (2) when it 
is payable to a person named there- 
in or bearer.”’ 
A B OR BEARER. 


But while, as stated, the general 
rule is that a check payable to “A 
B or bearer,’”’ is equivalent to one 
payable to ‘‘bearer,” this is not en- 
tirely universal throughout the coun- 
try. In some of the states, peculiar 
statutes have changed the rule of the 
law merchant. 

In Illinois, the supreme court has 
said+ that while an instrument pay- 
able to bearer may be negotiated by 
delivery, without indorsement, ‘‘it 
has been uniformly held in this state 
that a negotiable instrument, pay- 
able to a person named, or bear- 
er, could not be transferred so as to 
vest the legal title except by endorse- 
ment.’’ The Illinois decisions are based 

* Sec. 28 N. Y. Act. 

+ Garvin v. Wisweil, 83 Ill. 218. 
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on the provision of the statute of 
that state{ that notes, bonds, bills 
or other instruments in writing, ‘‘ made 
payable to any person nanied as 
payee therein, shall be assignable by 
indorsement thereon,” etc. the view 
being taken that the statute applies 
to an instrument payable to ‘‘A or 
bearer,’’ and that the words “or 
bearer”? must be regarded as sur- 
plusage. The court in one case, in- 
volving a promissory note, said§; 
“Here is a note payable to a per- 
son whose name is expressed in the 
body of the note, and it is none the 
less payable to a person because the 
words ‘or bearer’ are inserted after 
the name of the payee. The statute 
declares how such notes shall be trans- 
ferred, which necessarily excludes all 
other modes of transfer.”’ 

Also in Alabama, by legislative en- 
actment, not only a check payable 
in terms to “A or bearer,’’ but one 
payable merely to ‘‘bearer,” is not 
payable to any bearer, and requires 
indorsement to effect a transfer. The 
following statute has been the law 
of Alabama for many years 

‘All bonds, bills or notes, except 
those issued to circulate as money, 
payable to anything or bearer, to 
any fictitious person or bearer, or to 
bearer only, must be construed as 
payable to the person from whom 
the consideration moved; if payable 
to an existing person or bearer, must 
be construed as if payable to such 
person or order; but this section does 
not apply to state, county, mun 
cipal or corporate bonds.” 

The supreme court of Alabama* 
have declared that the policy of this 
statute “is to deprive instruments 





t Rev. St. 1903, Ch. 98, Sec. 4. 

§ Roosa v. Crist, 17 Ill. 452. 

| Ala. Civil Code, 1896; sec. 874. 

* Blackman v. Lehman, 63 Ala. 555 
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of negotiability, which do not on 
their face clearly indicate to whom 
their obligations apply, and from 
whom title can be securely derived; 
that title to negotiable instruments 
which prevails over the title of the 
true owner, or over the equities of 
the original parties, shall be derived 
only by an indorsement in writing 
from him to whom they are expressly 
payable.”’ 

This statute was expressly held to 
include bank checks, in a case which 
came before the supreme court of 
Alabama in 1894.* The following 
check was given by Moses Bros. & 
Co. to Margaret Nelson: 


May 30, 1890. 
Merchants’ and Planters’ National Bank, 
OF MONTGOMERY 
Pay 10... Margaret Nelson, or bearer... 
DOLLARS. 


Moses Bros. ya Co. 


The insolvent husband of Margaret, 
obtained possession of this check 
and without her knowledge or con- 
sent negotiated it by delivery, it com- 
ing to the hands of the First Na- 
tional Bank of Montgomery, which 
bank collected the check. Margaret 
Nelson thereupon sued the First Na- 
tional Bank for the amount, and the 
court decided that, under the stat- 
ute of Alabama, the instrument was 
an “order’’ check, and the bank ac- 
quired no title under the transfer by 
delivery. The court answered the 
argument ‘‘that, by the general cus- 
tom, bank checks, when payable to 
an existing person or bearer, pass 
from hand to hand by delivery mere- 
ly, and are payable to the holder 


* Pirct Var ‘ T " 
First Nat. Bank of Montgomery v. Nelson, 
12 B. L. J. 203. ; . 


without indorsement, and that this 
circumstance shows the construction 
which the general public has placed 
upon this statute” by saying that 
“popular disregard of a statute, or 
a custom opposed to it, will not re- 
peal it; and a custom or usage which 
would contradict the commands of 
a statute, ought not to be considered.” 

When the Negotiable [nstruments 
Law comes to be enacted in Illinois 
and Alabama, the rule peculiar to 
those states that a check payable to 
“A B or bearer,” is not payable to 
any bearer, but requires A B’s in- 
dorsement, and in the latter state, 
the further rule that the legal title 
to a check payable to bearer only, 
must be derived by indorsement of 
the person from whom the considera- 
tion moved, will be supplanted by 
the rule, now followed in the great 
majority ofstates, that checks, wheth- 
er payable in express terms to ‘“‘bear- 
er,”’ or payable to “A B or bearer” 
are, in either case, payable to who- 
ever may be the bearer, by delivery 
of such instrument. 

The theory underlying the policy of 
restricting the negotiability of bear- 
er instruments to transfer by indorse- 
ment, as distinguished from hand to 
hand delivery, is to protect the origi- 
nal owner of the instrument, where 
it is lost, or stolen, or parted with 
by an unfaithful agent and has pass- 
ed into the hands of a bona fide 
purchaser for value, who otherwise 
could not reclaim it, although de- 
prived of his property without his 
consent or fault. From the stand- 
point of the bank of payment, also, 
there may be certain reasons which 
make it preferable to do away with 
bearer checks. Thus, it appears 
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that the Clearing House Association 
of Banks at Toledo, Ohio* in Decem- 
ber, 1897 unanimously passed a reso- 
lution that they would pay no checks 
unless made payable to the order of 
the payee. The reasons underlying 
this action were that on several oc- 
casions, the banks had been victim- 
ized through the payment of bearer 
checks, which had been stolen from 
the mail boxes and raised. It was 
stated that many of the depositors 
in the banks had acquired the habit 
of making checks of small amounts 
payable to “bearer” to avoid the 
necessity of being compelled to iden- 
tify the payee at the bank and as a 
result of this practice, the tellers had, 
perhans, become a little careless in 
cashing checks made in this manner, 
though the primary carelessness was 
with the drawer of the check. Hence, 
the resolution discontinuing the pay- 
ment of bearer checks. 

But, generally speaking, the theory 
of protecting the original owner of 
a bearer check from the consequences 
of loss or theft by requiring indorse- 
ment to transfer title, or the policy 
of abolishing bearer checks to pro- 
tect the banks from loss, where they 
pay raised checks to bearers upon 
whom they can have no recourse, 
does not weigh against the greater 
advantages to trade and business 
operations derived from the free trans- 
fer and use of bearer checks, by de- 
livery from hand to hand, affording 
a convenient circulating medium in 
place of actual money. 

The words “holder” or “A B or 
holder,’”’ are equivalent to ‘‘bearer’’ 
and ‘‘A B or bearer,’ and checks so 
payable are bearer checks. 


* See 15 B. 1. J: §2. 
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Sometimes checks are ma 
able to the ‘“‘order of bearer.’ These 
must likewise be construed pay- 
able to any bearer and passing by 
delivery. In an early New York case 
a promissory note was mace pay. 
able ‘“‘to the order of the indorser’s 
name,’’ and the court said ‘‘if it could 
ha ve effect in no other way, we should 
hold it payable to bearer generally.” 
In the case stated, the person to 
whom the note was delivered in 
dorsed it to the plaintiff who sued 
upon it, and it was held this mode 
of transfer clearly entitled the plain- 
tiff to sue upon it 


pay- 


IMPERSONAL PAYEE AS BEARER 


99 46 


The words “‘bearer,’’ ‘fA or bearer,” 
‘tholder,”’ “‘A or holder,’’ as desig- 
nation of the payee, indicate a per- 
son. But certain other words, not 
indicating a person, will have the 
same effect. Checks are frequently 
drawn payable to “Cash;"’ this is 
equivalent to “bearer.’’ | The rule 
of the law merchant, as codified in 
the Negotiable Instruments Law, } is 
that ‘‘the instrument is payable to 
bearer * * * * (4) when the 
name of the payee does not pur- 
port to be the name of any pet- 
son,”’ 

A man was indicted in Nevada 
for forging a check payable to 
‘Sapphire Mill or bearer.”’ His de- 
fense was that there was 10 sen- 
sible payee, and the check was 
therefore invalid. But the court 
held the check was payable to bearer, 
and that was sufficient § 

But checks are frequently drawn 
payable to some such payee as the 

+ U.S. v. White, 2 Hill, 59. 

t Sec. 28, N. Y. Act. 

§ State v. Cleavland, 6 Nev. 181. 
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“Cleveland Pickle Factory,” or the 
“Star Laundry,” or the “ Pioneer 
Soap Works,” not being the name 
of a corporation, but representing 
a business conducted by some indi- 
vidual or individuals. In all such 
cases, although the payee does not 
purport to be the name of any per- 
son, such checks would not be con- 
strued as payable to bearer, but as 
payable to the owner or owners of 
the business in the trade name as- 
sumed by them and, for transfer, 
would require the indorsement of 
the owner, or his authorized repre- 
sentative. 

In New York, where a man issued 
his check ‘‘ Pay to the order of 
Bills Payable,’’ and another check, 
“Pay to the order of 1658,” that 
being also the number in the mar- 
gin of the check, the New York 
Superior Court+ construed the checks 
as pavable to bearer; and in an- 
other case, where a check was made 
payable ‘‘ to bills payable or order,”’ 
the New York court of appeals { made 
a like decision. 

The reasoning of the Court of 
Appeals was: The words “or or- 
der,” ‘‘or bearer,” and “‘ bearer,” are 
words of negotiability without which, 
or other equivalent words, the in- 
strument will not possess that qual- 
ity; therefore the use of either of 
these expressions indicates the draw- 
er’s intention that the paper shall be 
negotiable. Where he names the per- 
son to whose order the instrument 
is payable, he limits its negotiability 
by imposing the condition of in- 
dorsement upon its first transfer. 
But where he designates an imper- 

t Willets v. Phoenix Bank, 2 Duer, 121. 


; Mechanic’s Bank vy. Straiton, 3 Abb. Ct. 
App. Dec. 269. 
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sonal payee, indorsement, 
such circumstances, is manifestly 
impossible, and words of negotia- 
bility when used in connection with 
such designations can only be inter- 
preted as expressing the intention 
that the check shall be negotiable 
without indorsement—i. e. in the 
same manner as if it had been made 
payable to bearer. 

This reasoning, that a check pay- 
able to the ‘‘order of bills pay- 
able’’ or to the “ order of 1658,” 
is payable to the bearer, because 
the word ‘‘order’’ indicates the 
drawer’s intention that the check 
shall be negotiable, and, negotiabil- 
ity by indorsement of impersonal 
payee being impossible, the only 
other possible interpretation of the 
drawer’s intent is that the check 
shall be negotiable by delivery and 
payable to bearer, renders interest- 
ing the question whether a check 
payable to “bills payable,” or 
‘€ 1658 "’ with the word order omit- 
ted, would be treated as payable to 
bearer, or incomplete and a nullity. 
The most reasonable view, it seems 
to us, is that when a man fills out 
his check, and completes it by in- 
serting certain impersonal words, 
as payee, he intends that the check 
shall be payable to bearer, and 
transferable by delivery, even though 
he does not use the word “ order,’’ 
the only proper use of which is in 
connection with specific payees, 
named or otherwise indicated with 
reasonable certainty. This view 
would seem to be borne out by the 
provision of the Negotiable Instru- 
ments Law, already quoted, that an 
instrument is payable to _ bearer 
“(when the name of the payee does 


under 
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not purport to be the name of any 
person.” 


KNOWN FICTITIOUS PAYEE IS BEARER. 


A check is also payable to bearer, if 
the drawer makes it payable to the 
order of a named person, knowing 
the payee is fictitious or that no 
such person is in existence. The 
Negotiable Instruments Law ex- 
presses the rule of the law mer- 
chant upon this subject as follows®* : 
‘The instrument is payable to bear- 
er * * * * (3) when it is pay- 
able to the order of a fictitious or 
non-existing person, and such fact 
was known to the person making 
it so payable.” 

It is difficult to imagine a case 
where the drawer would issue 
such a check, unless he intended 
to aid in the perpetration of a 
fraud. Knowing that, ostensibly, 
the check, being payable to a pur- 
ported person, would not circulate 
as a bearer instrument, but could 
only be negotiated by a bogus in- 
dorsement of the name of the ficti- 
tious payee, the rule that the check 
is payable to bearer, deprives him 
of any defense to its payment, on 
the ground that the purchaser does 
not hold under any valid indorse- 
ment. Otherwise, the drawer of a 
check, by collusion, might put out 
his checks payable to fictitious pay- 
ees, to a confederate, and after suc- 
cessful negotiation by bogus indorse- 
ment, refuse to be bound thereon. 

The rule originated in England 
where certain bills of exchange were 
fraudulently drawn payable to non- 
existing persons, and indorsed by 
the drawer in the names of such 


pe * Sec. 28, N. Y. Act. 
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persons. Then the bills were accept. 
ed by the drawer and negotiated, 
the drawer and acceptor being in 
collusion and having succeeded in 
marketing a large number of these 
manufactured bills. The court* re 
fused to allow them to escape /iability 
on the ground that the bills were not 
payable to order, as there was no. 
body to make indorsement, nor 
payable to bearer, as they pur. 
ported to be payable to _ order, 
hence were mere waste paper, but 
held that the drawer and acceptor, 
having intended to put the bills in 
circulation and knowing that no 
title could be derived through in- 
dorsement of a non-entity, must be 
held to have intended the bills as 
payable to bearer, 

This rule was applied by the New 
York court of appeals in 1895 in 
the following case: + 

The cashier of a bank in South 
Carolina, who was authorized to 
draw its checks or drafts upon a 
bank in New York with which it 
kept a deposit, fraudulently drew 
twelve checks upon the New York 
bank to the order of persons who 
were customers of the South Caro- 
lina bank, but without their knowl- 
edge. These checks, the cashier in- 
dorsed in the names of the payees, 
making them payable to the order 
of some firm of stockbrokers in New 
York, who collected them from the 
New York bank. The court held 
the payees were to be considered as 
fictitious persons within the knowl. 
edge of the drawer, as the intent of 
the cashier was the intent of his 

* Gibson v. Minet, 1 H. Bl. 569. 


+See Phillips v. Mercantile Nat. Bank, 140 
N. Y. 556. 
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bank; hence the checks were in 
legal effect, though not in form, 
payable to bearer, so as to make 
their payment chargeable by the 
New York bank, against the South 
Carolina bank, and the latter bank 
was so far concluded by the acts 
of its cashier as to be estopped 
from denying the validity of the 
checks. 
HE SPECIFIC PAYEE CLASS. 


We have, in the above, briefly 
treated of the cases where checks 
are made payable to bearer, either 
in express terms, or by the use of 
such words as are construed to 
mean ‘‘ bearer.’”” We now enter upon 


the class of checks where the drawer, 
instead of making them payable to 
bearer, so as to be transferred or 
negotiated generally, and paid to 
any bearer, specifies a particular 


payee, either by name or other suf- 
ficient designation. 

Here it may be well to note that 
a check need not, necessarily, be a 
negotiable instrument. Where a 
check is made payable to bearer, 
the word “bearer,” or its equiva- 
lent, is of itself a word of negotia- 
bility, indicating that the check is 
transierable by delivery and payable 
to any bearer. But where the check 
is made payable to a specified payee, 
it may, or may not, be negotiable, 
according as the drawer indicates 
his intention in this respect by the 
use, or Omission, of the word “‘order,”’ 
or other word of like signification. 
Ifthe drawer omits the word“ order,” 
and his check simply reads ‘“‘ Pay 
to A,” the check is payable to A 
only, and is not negotiable by in- 
dorsement of A. 

Where a check is drawn payable 
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“to order of G,” it is the same as 
if payable “ to G or order;”’ it is 
payable to G, as well as to his or- 
der.* 

The usual word indicating the nego- 
tiability of a check payable to a 
specified payee, is the word “‘order.”’ 
The Negotiable Instruments Lawt 
provides that to be negotiable, an 
instrument ‘‘must be payable to order 
or to bearer.’’ Since the passage of 
that act it has been held by the su- 
preme court of New York { in the case 
of a certificate of deposit payable to 
the depositor ‘‘or her assigns,’’ that 
it was not negotiable, because not 
payable “to order or bearer,” the pur- 
port of the decision being that the 
precise word ‘‘order’’ must be used, 
and the word “‘assigns”’ or any other 
equivalent will not have the same 
effect. But this decision must not be 
accepted as settling the law, it not 
being by the court of last resort. 
The rule of the law merchant, as 
pronounced in several decided cases, 
is that the word “assigns” has the 
same effect as “order’—in other 
words, indicates negotiability—and 
the Negotiable Instruments Law also 
provides$ that “the instrument need 
not follow the language of this act, 
but any terms are sufficient which 
clearly indicate an intention to con- 
form to the requirements hereof.” 

While the word “‘assigns’’ is rarely 
used in a check, as a substitute for 
‘order,’ the conclusion is warranted 
that, if used, the check will be nego- 
tiable.| 
oi Huling v. Hugg, 1 Watts & S. 418. 

+ Sec. 20, N. Y. act. 

t Zander v. N. Y. Security & Trust Co. 

a. 2. 5.0mm, 
§ Sec. 29, N. Y. act. 


| See article “The Word ‘Order’;” 20 B. L. 
J. 121. 
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NON -NEGOTIABLE AND NEGOTIABLE CHECKS. 


As above stated, a check drawn 
“Pay to A,” without the words ‘‘or 
order”’ or “order of,” is payable to 
A only, and is not negotiable. When- 
ever the drawer crosses out the words 
“or order,” this destroys the nego- 
tiability of the check. 

Sometimes checks are drawn “‘Pay 
to the bearer John Smith,’’ and the 
question arises in the banker’s mind— 
is this payable to bearer, or must 
Smith be identified? Does it mean, 
pay to bearer if he is John Smith, 
or pay to bearer who I guarantee 
shall be JohnSmith? In other words, 
is it payable to bearer, or to John 
Smith only? The answer is, itis paya- 
ble to John Smithonly. It simply au- 
thorizes the bank to pay John Smith, 
and makes identification necessary 
for the bank’s safety. The supreme 
court of Iowa, referring to such a 
form of payee,* says that the in- 
strument “is not payable to bearer 
generally, but to a particular bearer, 
John Smith. Its legal effect is the 
same asthoughthe word ‘bearer’ had 
been omitted. It is not negotiable.’’ 

Checks payable to order of speci- 
fied payees, or to such payees, or 
order, are negotiable by indorsement 
of the payee, or are payable to the 
payee himself, should he present them 
for payment. Thepayeehas the power 
to convert the instrument into one 
payable to bearer, by indorsing it in 
blank, or he may indorse it in full, 
that is, specify a particular indorsee 
in his indorsement, and in that event, 
it is negotiable only on the indorse- 
ment of the particular indorsee. The 
subject of negotiation by indorse- 
ment will be treated subsequently. 


* Warren v. Scott, 32 lowa, 22. 
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VARIETIES OF SPECIFIC PAYF). 


We have already seen that the payee 
of a check must be named, or other 
wise indicated with reasonable cer. 
tainty, in order that it shal! not be 
deemed incomplete and fatally de. 
fective, for want of a payee. We may 
adopt the classification of the Nego- 
tiable Instruments Law, as sutiicient- 
ly specific and comprehensive in 
its designation of who or what may 
be the payee, in instruments payable 
otherwise than to bearer. The check 
may be payableto, or to the order of, 

1. A payee who is not drawer or 
drawee; 

2. The drawer; 

3. The drawee; 

4, Two or more payees jointly; 

5. One orsome of several payees; or 

6. The holder of an office for the 
time being. 


INDIVIDUAL, FIRM OR CORPORATION, \s PAYEE 


Checks payable to, or to the order 
of, an individual, firm or corpora- 
tion, are the most numerous of the 
specific payee class. Checks so pay- 
able are, ordinarily, in regular form; 
but there are certain cases where, 
for example, the check of a bank is 
drawn payable to the order of the 
individual who, as cashier, signs the 
check on behalf of the bank (cash- 
ier’s checks to cashier as payee), or 
where a corporation check is made 
payable to the officer who executes 
the check in behalf of the corpora- 
tion, in which the form of the check 
is deemed irregular, and as putting 
the taker of the check on inquiry 
concerning the authority of the 
bank or corporation officer to make 
the check of the institution payable 
to himself. Questions concerning 
the negotiation and payment of 
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checks of this character, belong toa 
subsequent part of this treatise. 

Where checks are made payable to 
the payee as trustee, agent, admin. 
istrator, executor, attorney, and the 
like, the word “trustee,” etc., after 
the name of the payee, does not 
make the payee uncertain by indica- 
ting that some person, other than the 
payee named, is interested in the note 
as payee* but the right of the payee 
named to negotiate the check for value 
as distinguished from his right to re- 
ceive payment, is a matter of more 
orlessconflict ofauthority. Questions 
concerning such right belong more 
appropriately to a future part of 
this work. 

Sometimes checks are made pay- 
able to a bank, as payee, for account 
of one of their depositors, e. g 
“Pay to order of First National 
Bank for account of John Jones.” 
The question arises, the order to 
pay being restrictive, is title con- 
veyed to the First National Bank? t+ 
In such a case, the payee bank 
takes title in trust for the depositor, 
andis not a mere agent for collection. 

If a check is drawn payable to 
order of A, for account of B, and 
the check comes into possession of 
B, otherwise than through A, B 
would have no right to indorse 
and negotiate, or to collect it, even 
though the check is made payable 
to A for his benefit. A is the payee 
of the check, who has the legal title 
in trust for B, and A alone, has a 
right to collectt. Whether A would 
have any right to indorse and ne- 
gotiate the check for value, so as to 
give a purchaser good title, free 


— 
. 


Bank v. Spurlin, 17 B. L. J. 455. 
tSee 13 B. L. J. 532, 585. 
| , 
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from defense in case A misappro- 
priated the money, is a question 
which will be considered later. 


DRAWER AND DRAWEE AS PAYEE. 


Checks are sometimes made by the 
drawer payable to himself, or to 
order of himself. Such checks are not 
bearer checks, but are payable to a 
specified payee only, or upon his 
order. If the drawer desires to nego- 
tiate such a check he must indorse 
it before delivering it over. 

Checks made payable to the drawee 
are used where the drawer desires to 
pay his own bank an amount of money, 
and have it charged to his account. 
The drawer may have deposited and 
received credit for an item which 
has proved worthless. The bank re- 
turns the item to him, and takes his 
check, payable to it, which it charges 
to his account, thus balancing the 
credit. Or the drawer may have 
more than one account in the bank 
and desire to transfer an amount 
from one, to his credit in another. 
This he may do by a check payable 
to the drawee. Various other trans- 
actions call for the use of checks 
payable to the drawee from time to 


time. 
JOINT PAYEES. 


Checks are sometimes drawn pay- 
able to order of A and B, or A B 
and C, the parties not being part- 


ners. This is a case of joint payees, 
and the difference between this case 
and that of a partnership as payee, 
is that in the last stated case, any 
of the partners is authorized to nego- 
tiate by indorsement, or to collect, 
the check on behalf of the firm, while 
in the case of joint payees, not part- 
ners, it requires the indorsement of 
all, for purpose of negotiation, un- 
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less the one indorsing has authority 
to indorse for the others. 

It is necessary that banks, receiv- 
ing on deposit, or making payment 
of, checks so payable, observe the 
distinction between joint payees, and 
partners as payees of checks. A case 
recently occurred in New York where 
two brothers, who had sold land in 
the west, received a check for the 
proceeds payable to them jointly. 
One cf the brothers kept an account 
in a New York bank, and he indors- 
ed the check in his brother’s name 
and his own, and the bank received 
it on deposit to the credit of his in- 
dividual account, subject to his check. 
The other brother had not author- 
ized this to be done, and after the 
brother who had made the deposit 
died, he sued the bank for conver: 
sion of the check. He was successful 
in the trial court, but in the higher 
court it was found that while he had 
never authorized his brother to in- 
dorse his name to the check, the sub- 
sequent circumstances were such that 
he must be deemed to have ratified 
the act. * 

ALTERNATIVE PAYEES. 

In all states which have adopted the 
Negotiable Instruments Law, a check 
may be made payable to order of A 
or B, and still be negotiable, and not 
invalid for uncertainty of payee. The 
Negotiable Instruments Law pro- 
vides+ that a check is negotiable 
which is made payable to the order 
of ‘‘one or some of several payees.”’ 
Such a check is payable to either A 
or B, or the indorsee of either. 

Before the enactment of the Nego- 
tiable Instruments Law there was a 
conflict of authority whether an in- 


* See Journal, February 1904, pp. 77, 105. 
+ Sec. 27, N. ¥. act. 
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strument, the payee of which was 
alternative—i. e. payable to A or B 
—was, or was not, invalid for un- 
certainty ofpayee; andin a fewof the 
states} where the Negotiable Instru- 
ments Law has not, as yet, found 
enactment, the rule still prevails that 
an instrument payable to A or B, is 
not sufficiently certain in its desig. 
nation of a payee. 

Thus in Illinois,s where a promis- 
sory note was made payable to 
“Olive Fletcher or R. H. Oakes,” and 
Oakes sued the maker on the note, 
a judgment in his favor was revers- 
ed by the supreme court, which said 
it was indispensable that “‘it must he 
payable to a certain person either 
sperified on the face of the note, or 
who may be certainly identified by 
extrinsic proof, not inconsistent with 
the face of the note, as the assignee 
or bearer. Here, the promise was to 
pay Fletcher or Oakes, but which, is 
uncertain; which of them had the 
right to receive the pay is not speci 
fied, and the legal right to the money 
is not vested in either."’ 

In the next number, we shall con- 
clude the subject of ‘‘payee”’ by 
showing the cases where the payee, 
though not named, is otherwise in- 
dicated with reasonable certainty; 
and also treat of impersonators as 
payees. Having then comprehended 
the two broad classes of payee, the 
bearer class and the specific payee 
class, we shall further treat of checks 
incompleted as to payee by reason 
of the payee blank being unfilled, 
and lastly, of that class of checks 
which have been held to have no payee 
and, therefore, to be fatally defective. 


t Illinois and New Hampshire. 
§ Musselman v. Oakes, Ig Ill. 81. 
(Continued in next number.) 
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SAVINGS BANKS’ EARNINGS AND DIVIDENDS. 


HE annual reports of Bank Com. 

missioner Timberlake of the con- 

dition of the Maine Savings Banks 
are usually carefully-worded, well 
drawn, and interesting documents, 
and in referring to statements con- 
tained therein, we desire to call the 
attention of Savings Banks to a 
proper understanding of theirincome, 
and the basis on which their divi- 
dends should be declared. 

In his report of December 1902, 
Mr. Timberlake states, that, averag- 
ing the income from actual invest- 
ments and loans made during the 
past two years, the Maine Savings 
Banks have received a gross revenue 
of 4 per cent.; they have paid taxes 
and expenses of 1 per cent. and re- 
served '» per cent. for surplus, as 
provided by law; this, on its face, 
left them a net income of only 2% 
per cent., and he asks how these 
banks were able to pay, as they did, 
an average dividend of 3% per cent. 

Answering this question himself, he 
says that this becomes possible only 


because of their large amount of in- © 


vestments made under different in- 
terest conditions, yielding more in- 
come than those made during the 
past years, 

Again, in his report dated Decem- 
ber 1903, he mentions that the grad- 
ual reduction in interest rates, dur- 
ing the period preceding the present 
year, hasenabled the Savings Banks to 
pay lar<er dividends than they could 
have paid upon the rates prevailing 
at the time, because of the benefits 
received from old investments made 


under higher interest conditions. 

Regarding this question of income, 
we believe it to be the plain fact that 
comparatively few Savings Banks 
correctly calculate their earnings, and 
that a number of them make no cal- 
culation whatever, simply reckoning 
that their earnings consist of the 
cash income from interest, rents, etc. 
received during the year; this by no 
means represents the true earnings, 
and unfortunately dividends are not 
infrequently based on it. 

For instance, a bank purchases a 
$1,000 7 per cent. Bond, due in 20 
years, interest payable semi-annually, 
at 150 (basis 3'% per cent) costing 
$1,500; in the following year, the 
bank receives $70.00 cash for inter- 
est and the dividend is sometimes 
predicated on this $70 00. 

Now, the real net earning of this 
Bond is, of course, by no means 
$70.00; it is for the first six months 
$26.25, for the second six months 
$26.10, etc., etc., and thus calculat- 
ing for twenty years, it will be found 
that the surplus received over and 
above this properly reckoned income, 
will amount exactly to the $500 
originally paid forthe premium. In 
this way only can the Bank recoup 
itself for the money expended for 
premiums, when, at the expiration 
of the twenty years, it will receive 
but $1,000 for the $1,500 originally 
invested. 

Let us give another instance; sup- 
pose that the yearly interest due on 
this Bond was paid to the bank in 
advance for three years, could that 
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treble payment be reckoned as the in- 
come for the year? Evidently not, 
yet something of this kind is what 
is practically being done in the case 
of the $1,000 Bond illustrated above, 
when reckoning its earning as $70. 

Arguments brought forward incon- 
crete figures are sometimes more 
eloquent than the closest reasoning, 
and therefore we will proceed to give 
a practical illustration. 

A Savings Bank has deposits of 
$25,000, and investments as follows: 
$10,000 7 per cent. 


Bonds,due in 20 years, 
costing 


Loans on Bonds & Mort- 
gages at 4 per cent... 


$15,000.00 


$10,625.00 
$25,625 00 
showing a surplus fund of $625.00, 
or 2% per cent. on deposits. 

The yearly cash receipts of interest 
will Le as follows : 


From 7 per cent. Bonds... $700.00 
From B. & M. Loans...... $425.00 


, ree 

If dividends were predicated on 
these receipts, and reckoning the ex- 
penses and taxes at 1 per cent. per 
annum, a dividend of 3% per cent. 
per annum could be declared and 
paid, amounting in all to $1,125.00 
per annum, and at the end of twenty 
years, (supposing no change whatever 
to happen to interfere with the de 
posits and investments and expenses ) 
the position of the Bank would be 
as follows: 
$10,000 Bonds redeemed 

Se ae 
B. & M. Loans.......... $10,625.00 


$20,625 00 
as against deposits of $25,000, which 
would show a loss, not only of the 
surplus fund, but of $5,000 besides, 
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and the bank would be préctically 
bankrupt. 
Now the proper way to calculate the 
earnings for dividend is as follows: 
For the first six months: 
$10,000 7 per cent. Bonds, 
cost $15,000, bought on 
a basis 34% per cent....... 
$10,625 Loans B. & M. at 
4 percent 


$262.50 


This represents correctly the first 
six month’s income, and the divi- 
dend declared should not be over 
that amount, less expenses. 

For the second six months the in 
come is: 

$260.97 

$212.50 
. $473.47 

If this calculationis carried through 
every six months, the income from 
the Bonds being semi-annually and 
correctly amortised, and the divi- 
dends amounting to not more than 
this amortised income, less 1 per 
cent. taxes and expenses, it will be 
found that at the end of twenty 
years, the assets of the bank would 
be as follows: 
$10,000 Bonds redeem- 

ed for face value 
B. & M. Loans,par value. 


Cash received during 
these twenty years in 
excess of the amortised 
interest reckoned as 
yearly income......... 


Income from Bonds...... 
Income from Loans 


$10,000.00 
$10,625.00 


$5,000.00 
25,625.00 
Showing that the Bank, if it has 
paid dividends right up to such real 
earnings, has still 21% per cent. sur- 
plus at the end of twenty years. 
This calculation, in the reverse 
order, will apply in the same method, 
should the Bonds have been bought 
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below par; the premium account 
would be credited with the amount 
of the difference betweencostand par, 
and debited with the amortisement. 

Some Savings. Banks divide the 
premium paid by the number of 
years the bond has to run, and sub- 
tract the resulting amount yearly, or 
half the amount semi-yearly, from 
the cash income, in calculating the 
earnings. In a way and in the end, 
the result is the same, but the fig- 
ures for each year are not correct, 
and the only way to get at an ab- 
solutely correct income is to properly 
amortise the Bonds, and the man- 
ner of doing so is explained in any 
book of Higher Mathematics, and we 
would refer the reader to the very 


able paper on this subject, written 
by Col. Chas. E. Sprague, President 
of the Union Lime Savings Bank of 


New York, and read before the Con- 
vention of the Savings Bank Section 
ofthe American Bankers’ Association, 
inSan Francisco, October 20th, 1903: 
in that paper, the reason and man- 
ner of Bond amortising is set forth 
thoroughly and convincingly. When 
amortisation accounts are once start- 
ed, there is but little additional work 
to the bank, and in any event, it is 
well worth doing and should be done. 

Again, some banks wipe out the 
whole premium by charging it, or 
crediting the discount, to their sur- 
plus fund at the time of purchase; 
this is not correct, for a 3 per cent. 
Bond and a 7 per cent. Bond, each 
for $1,000, and not due, cannot have 
the same value, at any time before 
maturity, and their cash income is 
not the real income; figures must 
be truthful, to be of any value, and 
correctness, above all, should guide 
us in making a statement of the 
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bank’s condition at any given time. 

In England and in other European 
countries, investments are amortised 
in all financial institutions; their 
margins of profit are smaller than 
ours, and their business might go to 
ruin if the income and dividends were 
not correctly figured. In this coun- 
try, hitherto, the margins of profit 
have been sufficiently large to allow 
the banks much leeway in roughly 
figuring profits,but matters arechang- 
ing rapidly in thisdirection, and what 
with competition and larger anc 
closer business, it becomes absolutely 
necessary to figure returns on a really 
correct basis. 

In amortising Bonds, we would ad 
vise the banks adopting the system, 
to amortise back from the date the 
investments were made; of course, 
for the years elapsed, the given fig- 
ures will have only an academic value, 
but the figures will be correct, and will 
give them an actual and true income 
for their investments for the current 
year and for every year thereafter. 

The amortisation of Bonds so as 
to get at the true income naturally 
affects their book value in the state- 
ment of assets and liabilities; whilst 
it is right enough to state the mar- 
ket value of the securities, represent- 
ing, as it does, the situation at a 
given time, should the bank have 
to realize on its assets, yet it should 
always be borne in mind that Sav- 
ings Banks do not speculateinStocks 
and Bonds, but areexpected tosimply 
invest orloan the funds left with them 
on deposit; their statement should 
always take into account that their 
Stocks and Bonds will be ultimately 
redeemed to them at their par value, 
whether bought above or below par, 
and therefore their real value at any 
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given time is neither the price paid 
when first purchased, nor the fluc- 
tuating price at any other time, nor 
the redeeming or par price, but is 
such value as they actually repre- 
sent when based on their real basis 
revenue from the time of purchase to 
their redeeming date. 

To amortise on constantly shifting 
market values is not correct, nor is 
it practicable, as any mathematician 
will understand; suppose a $1,000 
7 per cent. Bond bought at 150 on 
a 3% per cent. basis, this purchase 
being made as usual, for investment, 
to be held by the bank until matur- 
ity. The market price, a year after 
purchase, advances to 170% (2% per 
cent. basis). Is the bank any richer 
or poorer by this advance? Evident- 
ly not, unless the Bond be sold, if it 
should then be decided to sell it. Has 
the income from this Bond increased 
or diminished? Of course not, the 
cash revenue from that Bond will 
have been for the year $70.00 cash 
and the real earning $52.35, the 
amount of difference between these 
two figures being placed aside and 
credited to premium account to part- 
ly make up for the $500 premium 
paid. The real or book value of the 
Bond will be, at the end of the first 
six months, $1,500, purchase price 
paid, less the $8.75, amortisement 
of premium credited to premium ac- 
count, leaving $1,491.25, which will 
represent real value ofthe investment. 

At the end of the next six months, 
the figures will be 
Investment ........ 
less amortising 
Making the investment 

ee 
and the $8.90 are again credited to 
premium account. 


sosveee +, $1491.25 
8.90 
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These amounts credited to premium 
account are, as will be seen, irregu- 
lar and increasing from year ‘to year, 
and at the end of twenty yevrs will 
total up exactly $500; the invest- 
ment will then appear on the books 
as $1,000, which will represent its 
exact value, as it then will on!ly be re- 
deemed for that sum in cash. 

To resume, we would say 

1st. The income from Stocks and 
Bonds should be calculated, not on 
the basis of cash receipts of interest, 
but on properly amortised values. 

2nd. The dividend should never 
exceed this amortised income, less 
expenses. 

3rd. The statement of assets and 
liabilities should give the properly 
amortised book value of the Stocks 
and Bonds for the purpose of show- 
ing a correct surplus. 

4th. The market value of the Stocks 
and Bonds is of interest, as giving 
the probable value of the assets, 
should the Bank then decide to sell 
them or go out of business, but noth- 
ing should be predicated on it if the 
Bank is solvent, has a surplus, and 
continues in business 

5th. Anaccount should be opened, 
called premium account, debiting it 
with all premiums paid (or crediting 
it with amounts—discounts—when 
buying below par), and every month 
debit orcredit entries should be made, 
for interest received in reduction of, 
or in addition to, the basis of the 
original investments 

Thus only will the real earnings 
and the real situation be known when 
declaring the dividend and preparing 
statements of condition every six 
month 


s. 
WILLIAM HANHART, 
261 Broadway, New York. 
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RIGH! OF A STOCKHOLDER TO INSPECT BANK’S BOOKS. 


 Fewmmmagpent apc by official exam: 
iners and report of the condi- 

tion of national banks, is pro- 
vided by act of Congress; and of 
state banks, by the laws of many 
states. But,separate and apart from 
this, it may happen that a stock- 
holder of a bank will desire to doa 
little inspecting on his own account. 
His motives may be legitimate, or 
the contrary. He may want to see 
whether loans are properly and safely 
made, and to learn other particu- 
lars affecting the value of his stock. 
On the other hand, he may want to 
obtain information as to the deal- 
ings of certain depositors or other 
stockholders, with the bank, for the 
purpose of serving his own private 
ends 

What are the stockholder’s rights 
in the matter of inspection? 

At common law, the stockholders 
of a corporation had a right to ex- 
amine at any reasonable time, any 
one or all of the records and books 
of the corporation. This right has 
been judicially expressed, in a Penn 
sylvania case* as follows: ‘In the 
absence of agreement every share- 
holder has a right to inspect the 
accounts—a right subject to the 
necessities of the company, yet exist 
ing. * * * The books and papers 
of the corporation, though of neces- 
sity kept in some one hand, are the 
common property of all the stock- 
holders.” In a Tennessee caset+ it 

Conn 

t Dear 


vealth v. Phoenix Iron Co,105 Pa.111. 
‘ v. Wilson, 8 Baxt. 108. 


was said: “Stockholders are entitled 
to inspect the books of the company 
for proper purposes at proper times 
and they are entitled to such inspec- 
tion though their only object is to 
ascertain whether their affairs have 
been properly conducted by the di- 
rectors or managers. Such a right 
is necessary to their protection.”’ 

And there are many other judicial 
expressions to the same effect as the 
above. a 

But suppose the corporation re- 
fuses to allow an inspection by a 
stockholder? It would seem this 
gives him a cause of action at law 
in which he would be entitled to 
nominal damages, and such further 
damages as he can prove. 

At the present day, however, in 
view of the vast size and multiplicity 
of dealings of modern corporations, 
with their numerous clerks and their 
hundreds and sometimes thousands 
of stockholders, it would be mani- 
festly impossible to open all the books 
to all the stockholders, and unless a 
stockholder applying for an inspec- 
tion, can give some good reason 
therefor, a suit for damages based 
on a refusal would avail him little. 
If he has a good reason, what he 
wants is quick inspection and not 
uncertain damages at the end of a 
law suit; and thus it has come to 
be that the courts provide a remedy, 
known as a writ of mandamus, which 
will be granted a stockholder, show- 
ing good reason, compelling the cor- 
poration to permit him the desired 
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inspection in the event of refusal. 

Wherever a statute gives to stock- 
holders the positive and unqualified 
right to examine corporate books, 
some cases hold that mandamus will 
be granted as a matter of right; but 
otherwise the granting of a writ, in 
furtherance of the stockholder’s com- 
mon law right, is a matter in the 
discretion of the court, and before it 
is granted, the condition and char- 
acter of the books, the reasons for re- 
fusal of inspection, the specific purpose 
ofthe stockholder, the reasonableness 
of the request and the effect on the 
orderly transaction of the corporate 
business in case the inspection is 
granted;are considerations which are 
all weighed, and upon these, the ap- 
plication is granted or refused. 

In the ‘‘Journal’’ for March 1903 
we published the decision of the New 
Jersey supreme court in the case of 
a stockholder of the National Biscuit 
Company who applied for a manda- 
mus to compel the corporation to 
permit him to examine the stock and 
transfer books during ordinary busi- 
ness hours, which permission had 
been refused, the stockholder repre- 
senting that he had a claim against 
a certain man by virtue of legal pro- 
ceedings, and his object in seeking 
to examine the books was to find 
out whether this man owned, or had 
recently transferred, shares of stock 
of the corporation. The caseinvolved 
the question whether the General 
Corporation Law of 1898 granted 
the stockholder an absolute right of 
inspection, or whether he had no 
right, beyond that accorded at com- 
mon law, which entitled him to a 
writ of mandamus in the discretion 
of the court. It was decided that 
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his remedy by mandamus 

wholly in the discretion of t! 

that the statute did not giv 

solute right enforceable by t 

as ofcourse, and that the cour: 
refuse the writ where the 

of the stockholder in seekin; 
amination does not relate 
status as a stockholder. 

Regarding the rights of stockhold- 
ers of banks, as a specific class of 
corporations, the law may be illus- 
trated from the decisions in the fol- 
lowing cases: 

A stockholder in the old Union 
Bank of Louisiana applied for a 
mandamus to compel the officers to 
allow him the right of inspecting the 
“discount book’’ within reasonable 
and proper hours, which right had 
been denied him. His purpose was 
to ascertain to whom and in what 
manner loans and discounts had been 
made, and on what security or in- 
dorsements, and whether such loans 
had been made in conformity to, or 
in violation of the free banking law. 
The court* held that the stockhold- 
er had a sufficient interest to justify 
his action; that, as stockholder, he 
had the general right of inspection, 
and for a refusal of this right he 
would not be restricted to a suit for 
damages, which might last for a long 
time and be susceptible to the most 
capricious measures of damages, but 
could enforce his right by manda- 
mus which was the proper remedy. 

In Alabama, where the legislature 
provided that ‘the stockholders of 
all private corporations have the 
right of access to, inspection and ex 
amination of the books, records and 
papers of the corporation, at rea- 


rested 
court, 
an ab- 
court 
would 
purpose 
the ex- 
to his 





* Cockburn v. Union Bank, 13 La. Ann. 289. 
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sona!)ic and proper times,” a stock- 
holder of the First National Bank of 
Montgomery applied for a manda- 
mus rejuiring the bank and its cash- 
ier, to allow him to inspect and ex- 
amine the books and records of the 
bank. The court* in declaring the 
stockholder entitled to the writ, said 
the statute applied to banks incor- 
porated by the states and it saw no 
reason why it should not apply to 
national banks. The statute was 
but a slight modification of the rule 
of the common law and its purpose 
was to secure to the stockholder of 
every corporation the right general- 
ly to examine the books at all rea- 
sonable and proper times; that 
upon denial to him of the exercise 
of this right, he was entitled to a 
mandamus, upon an averment of 
facts which prima facie bring the ap- 
plicant within the terms of the stat- 
ute; and that if the inspection is 
sought from improper motives, or 
for reasons which are insufficient to 
justify it, this is a matter of defence, 
not necessary to be negatived by an- 
ticipation in the applicant’s plead- 
ings. The court said, however, that 
the writ must issue against the cash- 
ier, or other officer having the cus- 
tody of the books, and the bank in 
its corporate capacity was not a 
proper party. 

In this case, it would seem that, 
notwithstanding the statutory right 
of inspection, the granting of man- 
damus is not a matter of course but 
still rests in the discretion of the 
court, as at common law. 

The latest case on the subject, is 
the decision of the supreme court of 
Utah, published at page 255 this 


*\\ v. Baldwin, 89 Ala. 483. 


number. A stockholder of a national 
bank demanded an inspection of the 
books, accounts and loans of the 
bank, for the purpose of ascertaining 
the value of his stock and whether 
business affairs had been properly 
conducted, alleging that excessive 
loans had been made to a favored 
few and that the directors were 
guilty of o her irregularities. His de- 
mand was refused, and the court 
grants him a writ of mandamus, 
holding he had a common law right 
of inspection, that the Utah statute 
perpetuates this right, and that the 
provision of the national bank act 
that no association shall be subject 
to any visitorial powers, except as 
provided by the act, does not refer 
to the stockholder’s right of inspec- 
tion. 

From the above necessarily incom- 
plete summary of the law of this 
subject, it would seem that a stock- 
holder of a bank, state or national, 
not only has the right, but a remedy 
at hand in case of its denial, by writ 
of mandamus, to obtain inspection 
of all the books, accounts and re- 
cords of the institution, at proper 
times and for all proper purposes, 
as wherever he thinks his property 
interests are endangered by unsafe 
management. Concerning the abuse 
of this right, where a_ stockholder 
demands an _ inspection and his 
motives are not legitimate, the bank 
would be amply protected in its 
refusal to permit inspection, for 
no writ of mandamus could be ob- 
tained by a stockholder to compel 
the permission of an inspection where 
his fhotives were shown to be im- 
proper, nor would the nominal dama-.- 
ges awarded such a stockholder in 





240 


a suit at law for denial of his tech- 
nical common law right of inspec- 
tion, if awarded at all, be sufficient 
to swamp the institution.* 


THE DEPOSITOR’S DUTY OF VERIFICATION. 
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* For discussion of the right of an 
director to examine an individual depos 
count for improper purposes, see the 
for July 1903, p. 473, and August 190; 


NEW YORK STATE TAKES THE LEAD IN MUCH NEEDED LEGISLATION, 


(¥ the 14th of April, Governor 

Odell, of New York, signed the 
following bill, which will take effect 
on the 1st of September next: 

An act to amend the Nego- 
tiable Instruments Law, relating 
to the payment of forged checks. 
Section 1. Article XVII of Chap- 
ter 612 of the Laws of 1897, en- 
titled ‘‘An act in relation to ne- 
gotiable instruments constituting 
chapter 50 of the General Laws”’ 
is hereby amended by adding at 
the end thereof a new section to 
be known as section 326, and to 
read as follows: 

326. Recovery of forged check. 
No bank shall be liable to a de- 
positor for the payment by it of 
a forged check or raised check 
unless within one year after the 
return to the depositor of the 
voucher of such payment, such 
depositor shall notify the bank 
that the check so paid was forged 
or raised. 

This act shall take effect Sep- 
tember 1st, 1904. 

This law, it is seen, enacts a one 
year statute of limitation of actions 
by a depositor against his bank, for 
moneys paid upon a forged check, 
or a check raised in amount, the 
statute beginning to run from the 
date of the return by the bank to 
the depositor of the forged or raised 
check, asa voucher of the bank’s pay- 
ment. It therefore gives the deposi- 
tor, as a period for the detection of 


such payment, such time as may 
elapse between the date of payment 
and return of the check as a vouch- 
er, and one year besides—a_ period 
which will, ordinarily, range from 
twelve to fifteen months all told. 

The new law, it is seen, does not 
relate to payments of genuine checks 
upon which an indorsement has been 
forged; as to these, the depositor’s 
remedy is governed by the existing 
judicial law. 

The necessity for such legislation 
is obvious to protect the banks 
against that constantly recurring 
form of fraud wherein a confidential 
clerk, who has charge of his employ- 
er’s books and bank account, will 
forge his employer’s name to, or 
raise the amount of, checks, upon 
which payment is received from the 
bank, and will then cover up his 
tracks by skilful manipulation of 
his employer’s books—he being the 
very one in most cases upon whom 
the duty of verifying returned vouch- 
ers is devolved—this form of fraud 
embracing a series of forgeries of or 
upon checks which will run along for 
a considerable period, sometimes ex- 
tending into years, before discovery. 

In 1902, the New York court of 
appeals,* in a case of a series of 
* Critten v. Chemical Nat. Bank, 19 B. L. J. 
483. 
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checks, raised by the clerk of a bank 
depositor, held that the latter owed 
the bank a duty of exercising rea- 
sonable care to verify returned vouch- 
ers for the purpose ot detecting forg- 
eries and alterations, and if he dele- 
gated the performance of this duty 
to the clerk who committed the 
forgeries, he was chargeable with the 
knowledge of the fraudulent altera- 
tions possessed by the clerk. The 
depositor’s neglect of duty toexamine 
and notify the bank of forgeries did 
not, however, estop him from as- 
serting the forgeries, except to the 
extent the bank was damaged there- 
by; but in the absence of negligence 
on the bank’s part in paying the 
checks, the bank would be relieved 
from responsibility for raised checks 
which it paid after the account was 
balanced, because of the depositor’s 
negligence in examination and noti- 
fication, which would have prevented 
the subsequent frauds. Where the 
bank, however, was itself neglectful 
in paying to the clerk a check plain- 
ly altered from a payee’s name to 
“cash” written over an erasure, the 
bank’s negligence contributed to the 
successtul continuance of a series of 
similar forgeries, so as to defeat the 
liability of the depositor on the 
ground of negligence in examination. 

The New York judicial rule of de- 
positor’s duty of examination and 
notification of forged checks, and 
liability for neglect of duty, has de- 
pended, we see, upon a good many 
“buts” and ‘ifs.’ In order to es- 
tablish the depositor’ liability, the 
bank itself must be free from negli- 
gence; and in a case where a deposi- 
tor’s signature had been forged toa 
series of checks, it might have been 


241 


contended that the bank’s failure to 
detect the forgery was, in itself, a 
neglectful act—it being the bank’s 
duty to know the signature of its 
depositor. 

The law now enacted, as we take 
it, does away with all such questions 
of the bank’s neglect. Ifit is neglect- 
ful in mistaking its depositor’s 
signature, and pays on a forgery, 
or if itis neglectful in paying to a 
confidential clerk, without inquiry, 
a bearer check plainly raised from 
ten to a thousand dollars, or a check 
plainly changed from payee’s name 
to bearer, it is, nevertheless, the de 
positor’s duty to notify and make 
claim upon the bank within one year 
after the return of such check to him 
by the bank, as a voucher; failing 
so to do, the depositor cannot re- 
cover the money charged to him 
upon the check. 

New York having taken the lead, 
it is to the interests of banks in other 
states that a similar law be passed, 
either as an addition to the Nego- 
tiable Instruments Law, or independ- 
ently in states where that law has 
not, as yet, been enacted. 

Take Missouri, for example. See 
the case published at page 263, of 
the present number. A series of 
twenty one checks were forged by a 
confidential clerk of a depositor, and 
paid to him by the bank, during a 
period in which the pass-book was bal- 
anced several times. While the court 
holds that the depositor owed the 
bank the duty of verifying the return- 
ed vouchers and pass-hook, yet this 
duty was sufficiently performed when 
it was delegated to the very clerk 
who committed the forgeries and col- 
lected the money. Such a rule, of 
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THE BANKING 


course, affords no protection to a 
bank. A one year, nor even a six 
months’, statute of limitations would 
not, however, have helped the bank 
in this case for six months did not 
elapse, between the return of the first 
forged check, and the discovery and 
notification to the bank after the 
last of the series had been paid. But 
there are many similar cases where 
over a year elapses between the re- 
turn of the first forged check and 
discovery. The statute, of course, 
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does not aim at absolute protection 
to the banks, but protection from 
excessive losses in cases of lon con- 
tinued forgeries by confidentia! clerks 
of their depositors and lone con. 
tinued neglect of duty of examina- 
tion upon the part of the latter. 

The banks and bankers of New 
York will doubtless, between now 
and the first of September, bring the 
text of the new law to the attention 
of their depositors. 


THE GOVERNMENT'S EXPENDITURES. 


The expenditures of the United 
States Government are much less in 
proportion to population than those 
of many other of the leading nations 
of the world. This fact is shown by 
a statement just published by the 
Department of Commerce and Labor, 
throughits Bureau of Statistics, show- 
ing the population, revenues, expendi- 
tures, and indebtedness of the prin- 
cipalcountriesoftheworld. It shows 
that while the expenditure of the 
United States, with 80,000,000 of 
people, is $640,000,000, that of the 
United Kingdom, with 42,000,000 of 
people, is $898,000,000; that of 
France, with 39,000,000 people, is 
$695,000,000; that of Germany, with 
58,000,000 people, $553,000,000; 
while in practically every:country aside 
from China and India, with their 
enormous population, the percapita of 
Government expenditures is greater 
than in the United States. 

Even in the case of Russia, with 
its population of 141,000,000, the 
per capita of Government expendi- 
ture is about the same‘as that of 
the United States. While it is true 


that a larger proportion of public 
expenditures is borne by state and 
local governments in the United States 
than in many of the more central- 
ized governments of Europe, these 
figures of the relative national ex- 
penditures of the various govern- 
ments are at least interesting at the 
present time. 

The table puts the population of 
the United States at 80,372,000, the 
Government expenditure in 1903 at 
$640,323,000, and the per capita 
expenditure $7.97. The per capita 
government expenditure of Canada 
is given at $9.30; the German Em- 
pire, $9.45; Italy, $10.97; Austria- 
Hungary, $14.27; Belgium, $17.40; 
France, $17.84; the United Kingdom, 
$21.39, and Australia, $37.69. Rus- 
sia’s annual expenditure is put, for 
the latest available year, at $1,116,- 
095,000, as against $644,883,000 
in the United States; but the fact 
that Russia’s population is given at 
141,000,000 brings the per capita 
expenditure to about the figure shown 
by the United States. 
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AN INTEREST CALCULATION ON BONDS. 


DECISION OF AN LOWA BANKER, AS ARBITRATOR, IN A CASE OF LIBRARY BONDS DATED JANUARY 
1 WITH INTEREST DUE JANUARY 1, THE COUPON DUE JANUARY 1 HAVING BEEN PAID, WHICH 
BONDS WERE TRANSFERRED JANUARY 13, THAT TWELVE AND NOT THIRTEEN DAYS INTEREST HAD 
\COCORUED AND WAS TO BE PAID ON TRANSFER OF SUCH BONDS, FIGURED ON THE BASIS THAT 


#5 DAYS IS A YEAR 


= a recent transaction at Sioux 
City, Iowa, wherein $25,000 of 

city library bonds were purchased 
by W. P. Manley, president of the 
Security National Bank from Abel 
Anderson, president of the North- 
western National Bank of Sioux City, 
on the 13th ot January, the inter- 
est coupons due January 1st having 
been paid, a disagreement arose as 
to whether twelve or thirteen days 
interest had accrued and was pay- 
able on the transfer of such bonds. 
The amount involved was trifling, 
namely, $3.42, being one day’s in- 
terest at five per cent., but the prin- 
ciple involved was deemed of suffi- 
cient importance to call for an expert 
decisionin settlement of the question. 
Accordingly a formal question was 
prepared by Mr. Manley and was ap- 
proved by Mr. Anderson, and this 
question was submitted to Mr. James 
F. Toy, president of the First Na- 
tional Bank of Sioux City, as arbi- 
trator, for his decision. 

The question and decision of the 
arbitrator are published below and 
should be of general interest to bank- 
ers, especially as his inquiries made 
to a considerable number of bankers 
all over the country developed a 
considerable variance of opinion. 


QUESTION STATED. 


The question was as follows: 


Mr. Anderson and I did not quite 
agree as to the number of days from 


January 1 on which the accrued in- 
terest on library bonds should be 
figured. My transaction was the13th 
instant, and inasmuch as the inter- 
est was indorsed on the bonds paid 
to january 1, I contended that I 
should pay but 12 days’ interest. We 
have both agreed to leave the mat- 
ter to you, to abide by your decision. 


THE ARBITRATOR'S DECISION. 


The “indorsement paid to January 
1’’ may mean the payment of the 
interest due on the 1st day of Janu- 
ary, or it may mean only the inter- 
est due on the 31st day of December. 
It must be understood that my con- 
clusions are upon bonds thatare dated 
January 1 withinterest dueJanuary 1; 
that the coupon due January 1 last 
has been paid; that the indorsement 
‘“‘paid to January 1’’ means the pay- 
ment of the interest due January 1, 
and thatthe bonds you bought com- 
menced drawing interest on the Ist. 
of January last. On the 2d day of 
January there would be one day’s 
interest due, and on the 13th day 
of January there was twelve days’ 
interest due, and upon the 365th 
day of this year, or December 31, 
there will be due 364 days’ interest, 
and on the 1st day of January next 
there will be one year’s interest due. 

Allauthorities I haveconsulted agree 
that interest must not be figured for 
both the date of issue and the date 
of payment. As an illustration: 

To ascertain the number of days 





244 


between the Sth day of January and 
the 27th day of January you deduct 
the 5 from the 27, leaving 22, and 


may 


the same rule holds good in all 
computations as to time by days. 


DOES MONEY WORK ? 


It is contended by some that in- 
terest should be figured the same as 
a day’s work, as ‘“‘the money is work- 
ing instead of the individual,’ and 
at the close of the 1st day of Janu- 
ary there is one day’s work due 
and at the close of the 365th day 
of the year there would be 365 
days’ work completed, which would 
be the common practice in estimating 
days’ work. 

Interest, however, is by long es- 
tablished rule and by decisions of 
our courts estimated differently from 
day’s work. A debt liquidated by 
check or order to pay must be avail- 
able for the current business of the 
day. 

The question of how much inter- 
est is due on your bonds is not be- 
fore me and my conclusion should 
not be considered only as collateral 
to the other question; that is to 
say, how much interest is actually 
due on the 13th day of January. I 
have submitted this proposition to 
more than twenty prominent banks 
in the cities of Philadelphia, New 
York, Chicago, St. Louis, Omaha, 
Council Bluffs, Des Moines, Dubuque, 
Minneapolis and St. Paul, and find 
that the difference of opinion is pro- 
nounced. 

I quote briefly from a few of the 
replies : 

VARYING EXPERT TESTIMONY. 


Bank No. 1, in New York says 365 
days is never calculated, but thirty 
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days to the month and 360 days to 
the year is proper.* 

Bank No, 2, in New York, states 
life insurance companies and bond 
houses figure months and «ctual 
number of days and that eovern- 
ment bonds are figured by the sub- 
treasury at.365 dys, as do also the 
respective treasurersin computing in- 
terest upon the obligations of the 
city and state of New York; hence, 
in the city of New York there is no 
general agreement. 

Bank No. 3, in Philadelphia, says 
government bonds are figured 365 
days, and other obligations by months 
and number of days. 

Bank No. 4, in Chicago, states {60 
days make a year both by resolu- 
tion of the stock exchange and by 
the Illinois statute. Bank No. 5, in 
Chicago, states bond houses always 
buy and sell on a 365-day basis, 
while commercial loans are made at 
360 days. Bank No. 6, in Chicago, 
states that bonds must always be 
figured by months and days, with 
365 days to the year, which position 
is confirmed by Chicago banks No7 
and 8. 

Bank No. 9, in St. Louis, says by 
months and days, each month being 
reckoned as one-twelfth of the whole 
and each day being one-thirtieth 
part of the month; that an obliga- 
tion paid on the 31st day of Jan- 
uary would be entitled to thirty 
days’ interest. 

Banks No. 10 and 11, in Minnea- 

* In this connection see article in March “Jour- 
nal” at page 171, in which we demonstrate that 
since the repeal of the New York statute permit- 
ting interest to be calculated on the basis that 
30 days is a month and 360 days a year, that 
method of calculation is usurious under the law 
of New York.—ED. 
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polis, igure the exact number of days 
on a basis of 365 days. 

Bank No. 12, in St. Paul, figures 
360 days, as provided by the stat- 
ute of Minnesota 

There was no difference in the banks 
consulted in Omaha, all contending 
a basis of 365 days for the calendar 
year, which appears to be the con- 
clusion of nearly all of the western 
banks consulted. 
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I conclude thatin states where there 
is no statutory provision for calcu- 
lations of this character one is not 
justified in insisting upon the pay- 
ment of a greater amount than is 
due figuring upon a 3465-day basis, 
regardless of what may be found to 
be the common practice among cer- 
tain institutions dealing largely in the 
class of securities to be considered. 


OUR EXPORT RECORD. 


Exports of manufactures from the 
United States seem likely to make 
their highest record in the fiscal year 
which ends with the month of June, 
1904. In the eight months ending 
with February, for which the De- 
partment of Commerce and Labor, 
through its Bureau of Statistics, an- 
nounces the figures of exports of 
manufactures, the total is 20,000,000 


dollarslarger than in the correspond- 
ing eight months of the fiscal year 
1900, which was the record year in 


of manufactures. For the 
eight months ending with February, 
1904, the total exportation of manu- 
factures was $288,400,924, against 
$268,537,972 in the corresponding 
months of 1900. 

While conditions in the Far East 
are causing a considerable diminu- 
tion in the exports of cotton manu- 
factures from the United States, prac- 
tically all of the other important 
exports show a marked increase, and 
it seems not improbable that the 
grand total for the year will exceed 
that of the banner year 1900, and 
certainly that the total for 1904 
will compare favorably with that 
greatest year in our exports of manu- 
factures and surpass that of any 


exports 


other year. An analysis of the de- 
tails of exports just made by the De- 
partment of Commerce and Labor, 
throughits Bureau of Statistics,shows 
an increase in nearly all of the impor- 
tant articles other than cotton goods 
as compared with last year or earlier 
years. 

Iron and steel exports show an in- 
crease of nearly 2,000,000 dollars 
for the single month of February and 
cf about $5,000,000 for the eight 
months ending with February. Min- 
eral oils show an increase of $1,000,- 
000 in the month of February 
and of over $8,000,000 in the 
eight-month period under considera- 
tion. Copper manufactures show 
for the month of February an in- 
crease of nearly $3,000,000 and for 
the eight months an increase of 


nearly 12 millions; leather and its 
manufactures show for the eight 
months a slight increase; agricul- 
tural implements an increase for the 
eight months of $2,500,000; chemi- 
cals show a slight increase in the 
month of February, also a slight in- 
crease in the eight months ending 
with February; and this is also true 
of paper manufactures, scientific 
instruments, fiber manufactures, cars 
and carriages, india rubber manu- 
factures, clocks and watches. 
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ACTION UPON RESTRICTIVE INDORSEMENTS. 


Resolutions adopted by the clearing 
houses in Pittsburg, Chicago and Cin- 
cinnati, following action of the New 
York Clearing House defining the in- 
dorsement ‘‘pay any bank or banker’”’ as 
in the class of restrictive indorsements, 
items bearing which must be guaranteed. 


PIFTSBURGH CLEARING HOUSE } 
ASSOCIATION, ; 
226 FouRTH AvENuE. J 
W. W. McCANDLEss, Manager. 
PITTSBURGH, PA., March 15, 1904. 

At a meeting of the Pittsburgh Clearing House 
Committee held March 11, 1904, the following 
ruling of the New York Clearing House Com- 
mittee was submitted: 

“Upon a question submitted to the Committee 
by amember, the Clearing House Committee 
expresses the opinion that endorsements upon 
checks, drafts or other items sent through the 
Exchanges, in the words ‘Pay any Bank cr Bank- 
er or order’ and any similar endorsements, are 
‘qualified or restrictive’ endorsements within the 
meaning of the resolution adopted by the Clear- 
ing House Association on June 4, 1896, and that 
all prior endorsements upon items bearing such 
endorsements should be guaranteed by the Bank 
member sending them to the Clearing House. 

“In the opinion of its Committee, such en- 
dorsements do not indicate an absolute transfer 
of title, but a transfer for collection merely.” 

After due consideration of the above ruling, 
THIS COMMITTEE is of the opinion that all 
prior endorsements on checks, drafts or other 
items bearing the words “Pay any Bank or 
Banker or order” or any similar endorsements, 
should be guaranteed by the Bank member send- 
ing them to the Clearing House by including in 
their stamped endorsement the following form: 

“All prior endorsements guaranteed.” 

The Manager is instructed to notify the mem- 
bers of the Clearing House of this action, and 
the Pittsburgh Bankers are requested to notify 
their Depositors and Correspondents, that pur- 
suant to the ruling of the Pittsburgh Clearing 
House, they are asked hereafter to endorse all 
checks, drafts and notes, either in blank, or 
specifically to order, and not otherwise, and 
guarantee all prior qualified or restrictive en- 
dorsements in the above form. 

R. S. SMitH, Chairman pro tem. 


CHICAGO CLEARING HOUSE. 


Copy of circular containing rule adopted by 
the Chicago Clearing House Association March 


22, 1904, sent by members of Clear 
to their correspondents: 

CHICAGO, March 04. 
To Our Correspondents: 

The Chicago Clearing House Asso: 
adopted the following as one of its 
regulations: 

“Members of this Association sha 
through the exchanges any checks, siv 
notes, bills of exchange or other iten aving 
thereon any qualified or restrictive endorsement, 
such as “for collection,” or “for account of,” or 
‘pay any bank or banker, or order” or any simi- 
lar endorsement, unless all endorsements there- 
on are guaranteed by the bank memb f the 
Association sending such checks, dratts, notes 
bills of exchange or other items. 

Any such items sent in violation of this re- 
quirement shall be returned directly t mem- 
ber from whom they were received shall 
in all respects be subject to the rules and reg 
lations governing returned items.” 

We therefore request that in accord tl 
this rule you will kindly have your endorsement 
to us in future read, ‘Pay to the — 

Bank of Chicago, or order.” If any 
dorsements preceding yours are similar to tl 
mentioned above, please add the words “Al 
prior endorsements guaranteed” to your stamped 
or written endorsement. Yours very truly, 


House 


yn has 


es and 


t send 


lrafts, 


W. D. C. STREET, Manager. 


CINCINNATI CLEARING HOUSE. 
CINCINNATI, March 23, 1904. 

The Cincinnati Clearing House at a special 
meeting March 22, 1904, following the action of 
New York, Chicago, Pittsburg and other cities, 
decided that endo;sements of the nature of 
“Pay any bank or banker,” “For deposit,” “For 
collection,” *‘For account of” and all similar en- 
dorsements are restrictive or qualified and re- 
quire speciai guarantee. 

3EO. H. BOHRER, President. 

W. D. DUBLE, Manager. 

Correspondents of the undersigned are re- 
quested to discontinue the above form of endorse- 
ments and make all items payable specifically 
to the order of the bank to which they are sent. 

They are also requested to especially guaran- 
tee any prior endorsements of the above nature 
to avoid the delay of returning such items for 
guarantee, or, they may incorporate in their en- 
dorsement stamp the words “all prior endorse- 
ments guaranteed.” 

(Signed by all Clearing House Banks). 


THE 





LEGAL DECISIONS. 


BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 


counsel and bank directors. 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


INDORSER’S LIABILITY ON DEMAND NOTE. 


Bank holding demand note of depositor upon which indorser discharged because of 
laches in demand of payment—Indorser’s subsequent promise to pay—Liability 
of indorser depends upon whether promise made with full knowledge of facts— 
Bank not obliged to apply maker's deposit as ‘‘ trustee’ upon note, in interest 
of indorser—Whether such obligation exists at maturity of note in case of in- 
dividual deposit of maker, not decided. 


State Bank of St. Johns v. McCabe, Supreme Court of Michigan, January 26, 1904. 


A bank sued the indorser of a demand 
note made by one of its depositors, whose 
liability as indorser was released because 
of failure to demand payment within a 
reasonable time, upon the ground that 
the indorser had subsequently promised 
to pay if the bank could not collect 
the amount from the maker’sestate. The 
indorser had judgment, upon a verdict di- 
rected by the court, because such new 
promise must be made with full know- 
ledge of the facts which operated to re- 
lease him, that the burden of proof was 
on the bank to show such knowledge, and 
the bank had failed to show it. 

This judgment is reversed and a new 
trial ordered because the court holds there 
was evidence from which the jury might 
have found the indorser knew the facts. 

Further held, answering the indorser’s 
claim that the bank held a deposit by 
the maker as “ trustee,” which it was its 
duty to apply upon the note in discharge 
of the note, that whether or not the bank 
would have been obliged to apply an in- 
dividual deposit of the maker, at maturity 
of the note, in release of the indorser 
(which question is not decided) no such 
obligation exists where the deposit stands 
inthe maker’s name as “ trustee” as the 
bank is not obliged to take the risk of 


assuming the deposit belongs to the de- 
positor individually. If the indorser can 
show the fund belonged to the depositor 
individually, and that the bank knew it, 
then the question would arise whether the 
failure to apply the deposit operated as 
a discharge of the indorser. 


Error to the circuit court for Clinton 
county, Geo. P. Stone, Judge. 


Action by The State Bank of St. Johns 


against Houston D. McCabe. Defend- 
ant had verdict. Plaintiff brings error. 
—Reversed and new trial ordered. 


This suit is based upon a promissory 
note payable on demand, for $700, dated 
December 30, 1898, made by J. H. Fedewa 
to the order of the defendant and in- 
dorsed by him. Plaintiff gave evidence 
to prove the following facts: "The execu- 
tion, delivery of the note, the death of 
the maker, Fedewa, January 27, 1901; 
that the defendant, the day after Fedewa’s 
death, stated that he was on this note, 
and that he had it secured; that about 
two weeks afterwards defendant had a 
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conversation with the president and cash- 
ier of the bank, in which defendant ad- 
mitted his liability upon the note; that 
he wanted the claim presented against 
Fedewa’s estate, and thatif there was not 
sufficient in the estate to pay it, he would; 
that it was agreed that the bank would 
present the claim and wait until it was 
satisfied there was nothing in the estate; 
that the claim was filed against the estate 
and was allowed; that in April, 1902, it 
was demonstrated that the estate was in- 
solvent; that it had no assets with which 
to pay the debts; that on April 14th the 
same year, the cashier wrote defendant 
informing him of his promise; that the 
estate was insolvent, and requested pay- 
ment; that to this letter defendant made 
no reply; that two other similar letters 
were written by the cashier on April 25 and 
27 respectively, to which he made no reply. 
Thereupon this suit was instituted. The 
court, when the plaintiff had rested its 
case, directed a verdict for defendant. 


GRANT, J. Plaintiff did not seek to 
recover upon the liability of the defend- 
ant as an originalendorser. It was con- 
ceded that at Mr. Fedewa’s death the de- 
fendant had been released as an indorser 
by the laches of the plaintiff in making 
demand upon the maker and giving notice 
to the endorser. ‘The court in instruct- 
ing the jury so stated. Recovery was 
sought on the theory of a waiver of de- 
mand and notice and a new promise made 
by the defendant recognizing his liability, 
and agreeing to pay if the note was pre- 
sented against Mr. Fedewa’s estate and its 
assets were insufficient. The court di- 
rected a verdict upon the ground that 
such new promise must be made with 
full knowledge of the facts which operat- 
ed to release the endorser, that the burden 
of proof was upon plaintiff to show such 
knowledge, and that the plaintiff had 
failed to show it. 


LAW JOURNAL. 


It is conceded that failure to demand 
payment and give notice is waived by a 
subsequent promise by the endorser to 
pay the note when he makes such promise 
with full knowledge of the facts. 

The instruction that the burden of 
proof was upon the plaintiff is correct, 
and we do not understand that plaintiff's 
counsel contend to the contrary. There 
was evidence, however, from which the 
jury might find that the defendant knew 
the facts. He certainly knew that he had 
not received notice of demand and non- 
payment, and that the note was unpaid, 
because immediately thereafter he stated 
that he had it secured, and asked plain- 
tiff to wait, and plaintiff and defendant, at 
time of the alleged promise, went over all 
Mr. Fedewa’s indebtedness to the bank, 
and especially this note. Fedewa and de- 
fendant were near neighbors and intimate 
friends, and frequently visited each other. 
Positive or direct evidence of knowledge 
is not necessary. 

It was competent for the officers of the 
bank, who made the arrangement with 
the defendant, to testify that they relied 
upon his promise, and in reliance thereon 
presented the claim against the maker's 
estate. 

Counsel for the defendant insists that 
the action was prematurely brought be- 
cause the estate of Mr. Fedewa was not 
closed when it was brought. The testi- 
mony on the part of the plaintiff was not 
that the estate should be closed before 
defendant should be called upon, but that 
he wanted the estate exhausted, and if 
there was not sufficient to pay, then he 
would. Plaintiff gave testimony from the 
administrator that there were no assets in 
his hands with which to pay any debts of 
the estate. Under plaintiff’s statement 
of the agreement and of the condition of 
the estate, it had established a case upon 
this point. 

One more point in view of a new trial 
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remains to be disposed of. It was de- 
veloped upon the trial that plaintiff had 
a deposit account standing in the name 
of “John H, Fedewa, Trustee,” during 
the period of the existence of this note. 
The claim of the defendant is that the 
bank had a lien upon this deposit, that 
it was its duty to consider the note in the 
nature of a check and appropriate enough 
of the deposit funds to pay it; that fail- 
ing to do this the endorser is discharged. 
Whether it would have been the duty of 
the bank to apply the personal deposits 
of Mr. Fedewa, when it became due, we 
need not consider. The authorities seem 
toagree that deposits made prior to ma- 
turity cannot be held to meet the note 
when it matures, and also that deposits 
made after maturity, do not affect the 
liability of the endorser. Only when the 


maker of the note has funds on deposit 
at the date of maturity may the bank 
treat the fact that the note is made pay- 


able at its bank in the nature of a check, 
and charge it up against the maker’s de- 
posits. Mr. Fedewa had no account 
standing in his individual name. The 
authorities are not agreed as to the legal 


duty of the bank in cases of individual de- ° 


posits. Eaton & Gilbert,Com. Paper,$106. 

Granting that plaintiff was in law ob- 
ligated to apply individual deposits of 
Mr. Fedewa to the payment of the note, 
was it obligated to assume the responsi- 
bility of determining, at its peril, that 
the deposits in the name of Mr. Fedewa 
as trustee were his own? It the bank 
knew that these were trust funds and that 
they belonged to others clearly it could 
not appropriate these funds in payment 
of a debt due to it. No authority cited 
in behalf of defendant so holds. Among 
the cases cited by the learned counsel to 
Support their contention are Fox v. Citi- 
zens’ Bank & Trust Co., 35 L. R. A. 678; 
Metcalf v. Williams, 104 U. S. 93; Heidan 
v. Winegar, 95 Mich. 430; Thomas v. 
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Exchange Bank of Angus, 35 L. R. A. 
379; Labauch v. Liebert, 87 Pa. St. 55; 
McLain v. Wallace, 103 Ind. 562. 

In Fox v. Citizens’ Bank & Trust Co., 
the suit was between the beneficiary of 
the notes, signed by one Anderson as 
trustee, and the transferee of Anderson. 
It was held that ‘‘the fact that the notes 
appeared on their face to be payable to 
him as trustee, would put the transferee 
on notice, and the claim of the benefi- 
ciary would be superior.” 

In Metcalf v. Williams, it is held that 
the addition to the signature of the word 
“agent,” “trustee,” “treasurer,” etc., does 
not release the agent from personal lia- 
bility where the principal is not disclosed 
—the appendix being regarded merely 
as descriptio personae. The court says: 
“But if he be in fact a mere agent, trustee, 
or officer of some principal, and is in the 
habit of expressing, in that way, his rep- 
resentative character in his dealings with 
a particular party, who recognizes him in 
that character, it would be contrary to jus- 
tice and truth to construe the documents 
thus made and used as his personal obliga- 
tions, contrary to intent of the parties.” 

Under the principle of this case, if the 
plaintiff dealt with Mr. Fedewa in the 
capacity of a trustee and recognized the 
funds as trust funds, and knew that they 
were trust funds, certainly it could not 
appropriate them to the payment of Mr. 
Fedewa’s indebtednesstothe bank. Under 
this claim on behalf of defendant the 
bank must, at its risk, assume that its de- 
positor is falsifying when he makes a de- 
posit in his name as trustee, agent, treas- 
urer, Or county treasurer, etc., and assume 
that property so deposited belongs to the 
depositor instead of tothe cestuis que trust 
or principals. This cannot be the law. 

In Heidan v. Winegar, the maker of the 
note who affixed the word ‘‘agent” to his 
signature, was sued upon the note. It 
was held that he might show in defense 





250 THE BANKING 


that the note was that of his principal, the 
real party to the transaction, and that 
the payee had knowledge thereof. 

None of the other cases cited are 
stronger than these three. In none of 
them did the question here involved arise. 

If the defendant could show that these 
funds in fact belonged to Mr. Fedewa, 


LAW JOURNAL. 


and that the bank knew it, then the ques- 
tion would arise as to whether tie failure 
to so apply the funds operated as a dis- 
charge of the endorser, and whether he 
waived notice and demand with know- 
ledge of that fact. 

Judgment reversed, and new trial order- 
ed. The other justices concurred. 


ASSESSMENT TO MAKE GOOD IMPAIRMENT OF NATIONAL BANK 
CAPITAL. 


An assessment by the directors of the bank, without action of the stockholders, is 
without authority of law. 


Commercial Nat. Bank of Portland v. Weinhard, U. S. Supreme Court, Jan. 18, 1904, 


Section 5205, Revised Statutes of the 
United States, requires, in the event of 
impairment of capital of a national bank, 
a pro rata assessment upon the sharehold- 
ers to make good the deficiency, within 
three months after notice from the comp- 
troller of the currency; otherwise the 
association must go into voluntary liquid- 
ation, or a receiver will be appointed. 

In this case an assessment was made 
by the board of directors without the act- 
ion of the stockholders, and certain stock- 
holders having failed to pay the same 
upon notice, their stock was sold as di- 
rected in the statute. 

Held: The action of the directors was 
without authority of !aw and amounted 


to a conversion of the stock. Section 
5205 confers upon the bank the privilege 
of declining to make good the impairment 
and toelect,instead,to wind up the business 
of the bank. The question is, who shall 
exercise this privilege, and determine the 
future of the association, —isit the direc- 
tors or the shareholders who have this 
right of decision? The answer is, the 
shareholders, for the origin and continua- 
tion of the association are matters in 
which the owners, and not the managers, 
of the bank are primarily interested. 

In the present case the assessment was 
made by the directors without action by 
the shareholders, and, not being within 
the statute, was void. 


LICENSE TAX ON STATE BANK. 


Citizens Bank of Louisiana v. Parker, United States Supreme Court, January 4, 1904 


The supreme court of the United States any tax,” includes an exemption from the 
holds, reversing the supreme court of imposition of a license tax for the carry- 
Louisiana, that it has the power of review ing on of the banking business—especially 
and that thecontract exemption from any since the bank was incorporated to aid 
tax on the capital stock of the Citizens the agricultural interests of the state, and 
Bank of Louisiana, created by the pro- the state assisted by a loan of its credit, 
visions of its charter asamended by Louis- and retained partial control of the bank's 
iana act January 30, 1836, § 4 that “the directorate. (The chief justice, and jus- 
capital of said bank shallbe exempt from tices Brewer and Harlan dissent). 


wea ian a en ae a 


a ee 


~— rr w 


-—s= fa ee ees 





LEGAL DECISIONS. 


DRAFT PAYABLE TO IMPOSTOR., 


Deposit for credit of James Molloy, Corrinne—Bank’s mistaken advice of credit to 
James Malloy, of Denver, and draft payable to latter—As between drawer bank 
and bona fide holder of draft through indorsement of Malloy of Denver, bank 


must stand loss. 


Heavey v. Commercial National Bank of Ogden City, Supreme Court of Utah, Feb- 
ruary 8, 1904. 


One C. deposited $375 with a bank in 
Ogden, Utah, for the credit of one James 
Molloy, of Corrinne, who was a depositor 
and stockholder of the bank. A clerk of 
the bank sent an advice of the credit 
addressed to James Malloy, Denver, Colo. 
The latter wrote the bank asking a New 
York draft for the amount, and the Ogden 
bank thereupon issued its New York draft 
payable to order of James Malloy, mailing 
itto him at Denver. The latter indorsed 
the draft, which was also indorsed by one 
Heavey, and the cash thereon obtained 
from a Denver bank and given to Malloy, 
who disappeared. Payment having been 
stopped, Heavey took up the draft, and 
brought suit thereon against the Ogden 
bank as drawer. 

Held: The indorsement of Malloy was 
not a forgery, but was an indorsement by 
the payee, hence good title and right to 
payment was acquired by Heavey, and 
the Ogden bank is liable to him. Even 
if Malloy’s indorsement was construed to 
be a forgery, the Ogden bank, by its own 
carelessness, having furnished Malloy the 
means by which he perpetrated the fraud, 
must stand the loss. 


Appeal from District Court, Weber 
County ; H. H. Rolapp, Judge. 


Action by Hugh Heavey against Com- 
mercial National Bank of Ogden City. 
From a judgment in favor of plaintiff, 
defendant appeals. Affirmed. 


The transactions and circumstances out 
of which this action arose are as follows: 
On November 10, 1902, one P. M. Cush- 
nahan deposited with defendant bank the 


sum of $375 for the credit of-one James 
Molloy. The same day the clerk of de- 
fendant bank wrote such information upon 
a postal card addressed to James Molloy, 
Corrinne, inclosed such postal card in an 
envelope, which he by mistake addressed 
to James Malloy, Denver, Colo. This 
card was received by one James Malloy, 
of Denver, who, on November 17th, wrote 
defendant bank as follows: 


‘* Denver, Colo., Nov. 17, 1902. 
“7. D. Ryan, Cashier, Ogden, Utah. 
“Dear Sir :—Your P.C. of the roth re- 
ceived. Please send me New York draft 
for the $375.00, less your charges. 
“ James Malloy, 
“ 2219 Larimer Street, Denver, Colo.” 


Before sending the letter, Malloy show- 
ed it to plaintiff herein. Upon receipt of 
this letter, and believing it came from its 
depositor, in compliance therewith, de- 
fendant bank made out the following 
draft : 

COMMERCIAL NATIONAL BANK. 
No. 14,601. 
Pay to the order of _ 





OGDEN, UTAH, ov. 20, 1902. 
James Malloy 
Three hundred and seventy-four and sixty 
one-hundredths ($374.60) Dollars. 
R. T. Hume, Ass’t Cashier. 
To Kountze Bros., Bankers, New York. 








This draft was inclosed with the following 
letter, which was forwarded to the address 
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indicated in Malloy’s letter of November 
17, which was plaintiff's place of business: 
“ Ogden, Utah, Nov. 20, 1902. 

“ Mr. James Malloy,. Denver, Colo., 2219 
: Larimer Street. 

“ Dear Sir :—Complying with yours of 
the 17th, we inclose New York draft for 
$374.00. Yours truly, 

“ 7. D. Ryan, Cashier.”” 

When the draft arrived in Denver, the 
letter in which it was inclosed was received 
by plaintiff, and by him handed to James 
Malloy, whom he had known for a couple 
of years. The letter was opened, and the 
draft produced in plaintiff’s presence, and 
thereupon James Malloy requested plain- 
tiff to go with him to the bank and get 
the money, which plaintiff did. He iden- 
tified him there as James Malloy, but was 
requested by the bank to place his (plain- 
tiff’s) name upon the back of the draft. 
This being done, the money was handed 
to plaintiff, and by him then and there 
delivered to Malloy. On November 2oth 
James Malloy (the real party for whom 
the money was deposited) came into the 
bank, and it was then discovered that a 
mistake had been made, and the bank 
imposed upon by the Malloy letter of 
November 17th. The payment of the 
draft was immediately stopped in New 
York, and an effort made to stop payment 
in Denver. When, in due course of busi- 
ness, the draft reached New York, pay- 
ment was refused, and the draft was pro- 
tested, and returned to the Denver bank, 
which bank thereupon charged the amount 
of the draft against plaintiff’s account, 
James Malloy, of Denver, disappeared im- 
mediately after the draft was cashed by the 
Denver bank. It appears that the defend- 
ant bank was well acquainted with the sig- 
nature of James Molloy, of Corrinne, both 
from seeing it on his checks drawn against 
his deposits in the bank, and also as in- 
dorsed upon the back of dividend checks; 
he being a stockholder of the defendant 
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bank. The account of James M 
the bank was carried in the name « 
Malloy, but his signature and 

ments were always ‘‘ James Molloy.” 
cause was tried by the court sitting with- 
outa jury. The court, after hearing the 
evidence, found the issues in favor of 
plaintiff, and rendered judgment in his 
behalf for the amount of the draft and 
interest thereon, Defendant bank appeals, 


loy in 
James 
lorse- 

The 


Heywood & McCormick, for appellant. 


McCarty, J., after stating the facts, 
delivered the opinion of the court. 

Appellant contends that James Malloy, 
having procured the draft by artifice and 
fraud, acquired no right or title to the 
same, and that his indorsement, which 
appellant insists was a forgery, could not 
and did not invest respondent with any 
legal right to recover on the instrument 
which Malloy himself did not possess, 
however innocent and free from blame 
the respondent may have been in the part 
he took in the transaction which eventually 
put him in possession of the draft. The 
rule contended for by appellant has been 
held to apply to cases in which the draft 
or bill has been lost or stolen, and then 
negotiated upon a forged indorsement, 
but the facts in this case do not bring it 
within that rule. The draft in question 
was issued by appellant on Malloy’s order, 
in his favor, and he is the man to whom 
it was sent. True, appellant at the time 
believed him to be the James Molloy, of 
Corrinne, in whose favor the deposit was 
made against which the draft was sup- 
posed to have been drawn. The fact, 
however, remains that James Malloy, of 
Denver, is the man to whom the draft 
was sent. The record shows that when 
he negotiated the instrument he made no 
attempt to impersonate some other per- 
son, and he indorsed it by writing his ow 
name on the back thereof, without any 
intention that his signature should be 
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taken for that of any other person. Under 
these circumstances, whatever crime Mal- 
loy may have committed by procuring 
and negotiating the draft in the manner 
he did, it is evident that his indorsement 
of it did not constitute forgery. 2 Bish. 
Crim. Law, 583. 

Even if Malloy’s indorsement of-the 
draft were construed to be a forgery, it 
could not, in the face of the admitted 
facts in this case, and the great weight 
of judicial authority, affect the result. 
While there are a few cases which hold to 
the contrary, yet the majority of the deci- 
sions which we think contain the better 
reasoning hold that, where a drawer of a 
check, draft, or bill of exchange has been 
induced through fraud to deliver it to an 
impostor, believing him to be the person 
named in the check, draft, or bill of ex- 
change, and the impostor negotiates the 
instrument, and receives payment thereon 
from an innocent third party, as between 
the bona fide holder and drawer the latter 
must stand the loss. Land, Title & Trust 
Co. v. No. Wes. Nat. Bank (Pa.) 46 Atl. 
420; United States v. Nat. Ex. Bank (C. 
C.) 45 Fed. 163 ; Robertson v. Coleman, 
141 Mass. 231; Crippen v. American Nat. 
Bank, 51 Mo. App. 508; Burrows v. Wes. 
Union Tel. Co. (Minn.) 90 N. W. 1111; 
Emporia Nat. Bank v. Shotwell (Kan.) 11 
Pac, 141. 

In this case it appears that appellant 
was well acquainted with the signature of 
James Molloy, of Corrinne, who was both 
a depositor and a stockholder of defend- 
ant bank, and that his signature is easily 
distinguished from that of James Malloy, 
of Denver, Colo., to whom the draft was 
sent. Not only is there a marked dissimi- 
larity between the signatures of the two 
men, but their names are spelled differ- 
ently. ‘Therefore it is manifest that, if 


appellant had exercised ordinary care and 
prudence at the time it received the order 
from James Malloy, of Denver, for the 
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draft, it would not have been possible for 
him to have perpetrated the fraud and 
procured the draft. Not only did appel- 
lant fail to exercise ordinary business care 
on this occasion, but accompanied the 
draft with a letter which was sufficient to 
enable Malloy to dispel every doubt that 
the ordinary business man might enter- 
tain as to the regularity of the transaction 
that put him in possession of the instru- 
ment. The rule is tersely, and, we think, 
correctly, stated in the case of Crippen 
v. American Nat. Bank, 51 Mo. App. 508, 
as follows: ‘*That when both parties to 
a transaction are innocent, and the loss 
must fall upon one, it should be upon the 
one who in law most facilitated the fraud.” 
Appellant, having issued and placed into 
the hands of an impostor its draft, a nego- 
tiable instrument that is accepted and 
exchanged with almost the same degree 
of confidence in commercial centers as 
are national bank notes, ought not to be 
permitted to repudiate it, and compel re- 
spondent, who honestly and in good faith 
became an indorser, to stand the loss, 
which the record shows was made possible 
by appellant failing to observe the usual 
and customary business rules followed by 
banking houses and other commercial in- 
stitutions in issuing this class of paper. 
As was said by the court in the case of 
Levy v. Bank of America, 13 Am. Rep. 
124: ‘* The plaintiffs cannot successfully 
complain that the bank failed to protect 
them from the devices of a person who 
had with so little effort deceived and de- 
frauded them. * * * It seems to us 
that they are endeavoring to make the 
bank repair a loss which they brought on 
themselves by their own carelessness.” 

In this case it is not shown, nor is it 
claimed, that there was any fact or cir- 
cumstance connected with the transac- 
tion by which respondent became the 
owner of the draft in question that would 
have justified the slightest suspicion on 
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his part that Malloy obtained it by fraud; 
but, on the other hand, he knew that 
Malloy had sent an order for the draft, 
which, when issued, was forwarded to re- 
spondent’s place of business, the letter 
Opened in his presence, and the draft 
produced and shown to him by a man 
whom he had known for two years. Un- 
der these circumstances respondent did 
no more inidentifying Malloy and indors- 
ing the draft than any business man of 
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ordinary prudence would have bee: 
fied in doing under the same or 
circumstances. 

We are of the opinion, and s 
that appellant, by its own carelessness 
having furnished Malloy the means by 
which he perpetrated the fraud, ought to 
stand the loss occasioned thereby. 

The judgment is affirmed, with costs. 


justi- 
imilar 


» hold, 


Baskin, C. J., and Bartcu, J., concur, 


DEPOSIT ACCOUNT WITH INDIVIDUAL IN FIRM NAME. 


A California bank, which opens an account with an individual, who uses a firm name 
“ P & Co.,” but represents he is sole owner of the business, and lends money to 
the depositor upon his personal note, has the right to set off the note against 
the deposit, notwithstanding the depositor has a secret partner, for the latter is 


estopped from asserting the partnership against the bank. 


If the bank transfers 


the note and deposit account to another bank, the right of set-off goes with it. 


Willey v. Crocker-Woolworth National Bank, supreme Court of California, January 
4, 1904. 


A. B. Perry opened an account with the 
Tallant Banking Company in the name of 
A. B. Perry & Co., but stated he was the 
sole owner of the business. He after- 
wards took in a secret partner, but this 
fact was unknown to the bank. A. B. 
Perry became indebted to the bank upon 
his individual note. Later, the Tallant 
Banking Company transferred the de- 
posit account, and the note, to the 
Crocker-Woolworth National Bank of San 
Francisco, with the information that Perry 
was sole owner of the business conducted 
in the name of A. B. Perry & Co. The 
last-named bank continued doing Perry’s 
banking business but, when he became 
fatally ill, it charged the note up against 
the account. Then, the secret partner 
stepped in and objected, and contending 
that the deposit belonged to the partner- 
ship and that the bank had no right to 
set off Perry’s individual note against the 


deposit liability, sued the bank for the 
balance of account. A judgment in his 
favor is reversed by the supreme court of 
California, it being held the evidence was 
insufficient to charge the bank with know- 
ledge that the account was a partnership 
one, an individual having the right, under 
the law of California to de business with 
‘*& Co.” added to his name; that the 
right of the Tallant Banking Co. to set 
off the note against the account passed 
to the Crocker-Woolworth when the note 
was assigned and the account transferred, 
and the secret partner who had permitted 
his partner to hold himself out as sole 
owner of the business was estopped from 
questioning the truth of that representa- 
tion as against a bank which extended 
credit to the individual in bona fide re- 
liance on such individual’s sole ownership 
of an account with it standing in the firm 
name. 
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BANK STOCKHOLDERS’ RIGHT OF INSPECTION. 


National Bank—Demand of stockholder upon officers to permit inspection of all 
books, accounts and loans of the bank—Refusal by officers —Stockholder’s right 
to inspection declared and mandamus against officers granted. 


Harkness v. Guthrie, et al., Supreme Court of Utah, February g, 1904. 


_ At common law, the right of inspection 

of a corporation by a stockholder exists 
and can be exercised for any legitimate 
purpose beneficial to him; and the pro- 
vision of the Utah statute that “all books 
of any corporation shall at all reasonable 
hours be gubject to the inspection of any 
bona fide stockholder’ does not restrict, 
but is in harmony with, the common law 
right. 

A stockholder of a national bank pos- 
sesses the same powers and rights of ac- 
cess to and inspection of the books as 
are possessed by the stockholders of other 
corporations; and such right of inspec- 
tion is not prohibited by the provision of 
the national bank act that ‘“‘noassociation 
shall be subject to any visitorial powers 
other than such as are authorized by this 
title, or are vested in courts of justice,” 
because visitorial powers and the stock- 
holders’ right of inspection are not one 
and the same thing. 


Appeal from District Court, Weber 
County; H. H. Rolapp, Judge. 


Application by Henry O, Harkness for 
mandamus against J. W. Guthrie and 
others, as officers of the Commercial Na- 
tional Bank of Ogden City, Utah, to com- 
pel defendants to permit plaintiff to in- 
spect the books, accounts, and loans of 
the bank, From an order awarding a 
mandatory writ after hearing, defendants 
appeal. Affirmed. 


Baskin, C. J. On the application of 


the plaintiff, an alternative writ of manda- 
mus was issued, commanding the defend- 
ants to permit the plaintiff to inspect all 


of the books, accounts, and loans of the 
Commercial National Bank of Ogden 
City, Utah, or show cause on the 25th 
day of April why they had not done so. 
On the day mentioned the defendants 
appeared, and, in answer to plaintiff's affi- 
davit and the alternative writ, alleged 
“(1) that this court has no jurisdiction to 
hear or determine any of the matters com- 
plained of by plaintiff, or any issue that 
could be joined thereby; (2) that the mat- 
ters complained of by plaintiff do not con- 
stitute a cause of action of any kind 
against these defendants, or any of them; 
(3) that the plaintiff is not entitled to the 
relief prayed for in his said action, or any 
relief, and that the court has no jurisdic- 
tion to grant the relief which plaintiff 
seeks.” 

The material facts alleged in the affi- 
davit of the plaintiff upon which the alter- 
native writ was issued, and upon which 
at the hearing a mandatory writ was 
granted, are as follows: That the defend- 
ants are the officers of the bank, and that 
the books, accounts, and notes are in 
possession and under the control of de- 
fendants; that the plaintiff is a stock- 
holder in said bank, and, as such, ‘on 
or about the rst day of February, 1903, 
made a demand upon said directors, and 
also upon said J. W. Guthrie, as president, 
A. R. Heywood, vice-president and gen- 
eral manager of said bank, and also upon 
R. T. Hume, as assistant cashier of said 
bank, for permission to permit affiant to 
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inspect all books, accounts, and loans of 
said bank, and affiant made demand for 
such inspection at such time or times as 
would not interfere with the proper con- 
ducting and operating of said bank; that 
each and all of said persons refused per- 
mission to affiant to inspect the books, 
accounts, and loans of said bank at any 
time or at all, and still refuses to permit 
such inspection; that he seeks this in- 
spection for the purpose of ascertaining 
the value of his stock in said bank, and 
for the purpose of ascertaining whether 
the business affairs of said bank have been 
properly conducted according to law; 
that loans have been made to a favored 
few of the patrons of said bank of more 
than one-tenth of the capital stock to each 
of said patrons, which is contrary to law; 
and that he believes the said directors 
and officers of said bank have been guilty 
of other irregularities, which can only be 
stated after an inspection of the books, 
accounts, and loans of said bank.” 

The only question involved is shown 
by the following quotation from appel- 
lants’ brief, to wit: “At the trial the only 
issue presented was whether a stockhold- 
er of a national bank created and con- 
trolled by acts of Congress possesses the 
same powers and rights of access to and 
inspection of the books as are possessed 
by the stockholders of other corporations.” 

The right of inspection is a common 
law right, and, unless restricted by stat- 
ute or the corporation’s charter, will not 
be denied when sought by a stockholder 
for a proper purpose. The provision that 
“all books of any corporation shall at 
all reasonable hours be subject to the in- 
spection of any bona fide stockholder,” 
contained in section 329 of the Revised 
Statutes of Utah of 1898, does not restrict 
the common-law right, but is in harmony 
therewith. Therefore, unless, as claimed 
by appellants’ counsel, inspections of the 
character sought in thiscase are prohibited 
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by the following provisions of the na- 
tional bank act (section 5241, Rev. S:.'U, 
S. [U. S. Comp. St. rgor, p. 3517}), viz., 
“no association shall be subject to any 
visitorial powers other than such as are 
authorized by this title, or are vested in 
courts of justice,” the writ in question 
was properly granted. Visitorial powers 
and the stockholders’ right of inspection 
are not one and the same thing. In 7 
Am. & Eng. Ency. Pl. & Pr. 855, visita- 
tion of corporations is correctly defined, 
and its purposes aptly stated as follows: 
‘By ‘visitation of corporations’ is meant 
the act of examining into its affairs. The 
person authorized to make such examina- 
tion is called the visitor. The purpose of 
visitation is to supervise, direct, and con- 
trol the management of the corporation.” 
Numerous cases and authorities are cited 
which support the text. See, also, text 
and cases cited in 1 Abbot’s Digest of Law 
of Corp. 873. The visitorial power over 
private eleemosynary corporations vests 
in the founder or his heirs, but they may 
appoint others to act. In the United 
States visitorial power over all except pri- 
vate eleemosynary corporations existing 
under and by virtue of the lawsof a state 
vests in the state, and, as to those formed 
under an act of Congress, it vests in the 
general government, and is exercised 
through the medium of the courts, or by 
visitors appointed for that purpose by or 
in pursuance of statutes. It is correctly 
stated in Merrill on Mandamus, § 175, 
that ‘‘ visitors of corporations have power 
to keep them within the legitimate sphere 
of their operations, and to correct all 
abuses of authority, and to nullify all 
irregular proceedings. In America there 
are very few corporations which have 
private visitors, and, in the absence of 
such, the state is the visitor of all cor- 
porations.” 

The common-law right of inspection 
by the stockholder is a personal privilege 
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arising from his ownership of stock of 
the corporation, and can be exercised for 
any legitimate purpose beneficial to him, 
without any special appointment for that 
purpose; but he cannot, in its exercise, 
as the state, through the medium of the 
courts, or a visitor, may do, interfere 
with or direct the general operations of 
the corporation. The difference be- 
tween the visitorial powers Over corpora- 
tions and the stockholder’s right of in- 
spection is obvious. We are clearly of 
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the opinion that section 5241 of the Re- 
vised Statutes of the United States, before 
quoted, does not apply to, or in any way 
affect, the common-law right of stock- 
holders. Winter v. Baldwin, 89 Ala. 
483; Matter of Tuttle v. Iron Nat. Bank, 
170 New York, 9.. 

The judgment granting the writ of 
mandamus is affirmed, with costs. 


BartTcH and McCarty, JJ., concur, 


NOTE TO “A ATTORNEY.” 


Where a negotiable note is made payable to a payee, with the word “attorney” 
suffixed to his name, and he indorses it to a party, suffixing ‘‘attorney” to his 
name, the word ‘‘attorney” indicates an interest in the note by other parties 
and puts the purchaser upon inquiry as to their rights, and the right of the payee 


to sell the note. 


Hazeltine v. Keenan, et al., Supreme Court of Appeals of West Virginia, Feb. 9, 1904. 


In this case two notes, one for $200 
and one for $300 were made payable to 
‘‘L. H. Keenan, Attorney.” They rep- 
resented profits belonging to three per- 
sons, of whom Keenan was one. Keenan 
indorsed the notes, ‘‘L. H. Keenan, At- 
torney,” and transferred them. This 
proceeding was brought by one of these 
three persons, claiming a superior right 
to one-third of their amount, to that of 
the indorsees. The latter contended they 
were bona fide purchasers for value of 
negotiable paper, and no matter if the 
petitioner had an interest in the notes, 
it Was not good against them. 

The decision is that the word “attor- 
ney” put the purchasers on inquiry and 
the notes, in their hands, were subject to 
the rights of the original owners. The 
court in discussing the question says: 

‘* Does the word ‘attorney’ detract from 
their negotiability? If it derogates from 
their currency or negotiability; if one 
buying them is by that word warned of 


rights of others, and is put on notice of 
their rights, and therefore cannot say he 
isa holder without notice of defect of 
right in the indorser—then the notes can- 
not be negotiable.” 

Thecourt cites decisions in which the in- 
dorsees of notes payable to one as ‘‘trus- 
tee,” “guardian,” etc., being words sug- 
gesting rights in others have been held 
put on inquiry, and where the transfer is 
in violation of the trust, the indorsee has 
suffered the consequences. Also a case 
where the words “ Agt. Glass Buildings” 
added to a signature to a check, were 
held enough to put one receiving it in 
paymeat on inquiry as to the signer’s au- 
thority to use the fund to pay his debt. 
And the court says: 

‘‘An attorney at law or in fact is but 
an agent. He cannot sell his client’s 
paper, especially, as did the party in this 
case, for his own private use. The party 
might collect from the debtor but notsell.”” 
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AN OHIO RIVER PROMISSORY NOTE TRANSACTION. 


The holder of a promissory note made in Cincinnati, Ohio, payable in Kentucky, and 
indorsed by parties in Covington, Ky., and Pittsburg, Pa., held to have lost re. 
course upon the indorsers, because he did not charge them according to the re- 


quirements of Kentucky law. 


Montana Coal & Coke Co. v. Cincinnati Coal & Coke Co., et al, Supreme Court of 
Ohio, January 5, 1904. 


Cincinnati, Ohio and Covington, Ky. 
are cities on opposite banks of the Ohio 
River, while Pittsburgh, Pa., at the head 
waters of that stream, is not many miles 
distant. Inter-city transactions between 
the citizens of each of these cities are 
not infrequent, and promissory notes 
made in one, are often indorsed and cir- 
culated in the others. 

The Negotiable Instruments Law is now 
in force in Pennsylvaniaand Ohio, and after 
June 14th will be the law of Kentucky, 
providing one uniform rule of construc- 
tion and of liability of parties to promis- 
sory notes in all these states. 

The necessity for such uniformity of 
law, and the disastrous consequences prior 
to the enactment of the Negotiable In- 
struments Law to the holder, in one state, 
of a promissory note governed by the law 





Cincinnati, Feb, 1, 1896. 

Ninety days after date the Cinti. Coal 
F Coke Co. promise to pay to the order of 
the Montana Coal F Coke Co. sixteen 
hundred fifty four 39-100 dollars, payable 
at Northern Bank, Covington, Ky value 
received. 


$1,054.39. 


A, Montgomery, President. 
L. Stock, Sec’y F Treas, 





of another, of whose different and pecu- 
liar laws governing liability of indorsers 
he is ignorant, are well illustrated by the 


decision of the supreme court of Ohio, 
denying to the payee of the promissory 
note upon which the suit is based re- 
course upon the indorsers. 

This note was signed in Ohio, and 
before delivery to the payee, was in- 
dorsed in Covington, Ky. by A. Mont- 
gomery and in Pittsburg, Pa. by Marshall 
McDonald. 

In an action by the payee in the Ohio 
courts upon this note, the indorsers are 
held not liable, because, 

1. A contract made in one state or 
country to be performed in another, is 
governed by the laws of the latter, which 
determine its validity, obligation and ef- 
fect; 

2. The note in suit, being payable in 
Kentucky, is a contract by all the parties 
thereto that the contract shall be per- 
formed in Kentucky, and as to its nature, 
validity, interpretation and obligation, is 
governed by the laws of that state; 

3. The liability of the indorsers Mont- 
gomery and McDonald, under the law of 
Kentucky, was that of assignors merely, 
and they were released from all liability 
to the payee because the payee had failed 
to prosecute the maker to insolvency at 
the next term of the circuit court in that 
state after the maturity of the note. 


~~ = mp ww = - — AOS 
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CHECK FOR GAMING DEBT. 


Loser’s post-dated check, payable to mercantile firm, given winner—Cashed by firm 
only after drawer promised payment at maturity—Such loan by payee not for- 
bidden by gaming statute, and payee entitled to recover. 


Hurlburt & Sons v. Straub, Supreme Court of Appeals of West Virginia, Dec. 5, 1903. 


1. The alleged loser in a game of poker 
gave the winner a post-dated check for 
$500, payable to an innocent merchant 
firm. The firm refused to accept it until 
the loser promised payment thereof on 
maturity. Such check is not void under 
section 1,c. 97, Code 1899, as it repre- 
sents a debt between the firm and the 
loser, with which the winner has nothing 
to do. 

2. The loaning of money to pay agam- 
ing debt, not at the time thereof, but 
after such debt has been incurred, is not 
forbidden by the statute against gaming 
(chapter 97, Code 1899), even though the 
lender has knowledge for what purpose 
the money is going to be used. 

3. A note or check payable to the 
winner ina gaming transaction is void, 
and no suit can be maintained thereon, 
even by an innocent holder for value, un- 
less the maker has induced the purchase 
thereof by promising payment. In such 
case the maker is estopped, as against 
such innocent holder, from setting up the 
gaming consideration for such note, or 
check. 

4. A bona fide holder for value of a 
negotiable instrument not void, taken in 
due course of business, takes the same 
free from all equities existing between 


the maker and payee of which he has no 
notice. 


(Syllabus by the Court.) 


Error to Circuit Court, Taylor County; 
John Homer Holt, Judge. 


Action by H. O. Hurlburt & Sons against 
Charles R. Straub. Judgment for defend- 
ant, and plaintiffs bring error. Reversed. 


Dent, J. H.O. Hurlburt & Sons com- 
plain of a judgment of the circuit court 
of Taylor county, in a certain action at 
law wherein they are plaintiffs and Charles 
H. Straub is defendant. The facts are as 
follows: Some time in the month of July, 
1902, Charles H. Straub gave the follow- 
ing check to one P. L. Bartlett: 





GRAFTON, W. VA., October 15, 1902. 
THE GRAFTON BANK. 
_Loar Bros, a 
_no-100 Dollars 
Chas. H. Straub. 


Pay to the order of 
(S500) Five Hundred 
| for cash. 


Mr. Bartlett took the check to Loar Bros. 
store, where they were carrying on the 
jewelry businéss, and asked that he be 
given the money on it. The members of 
ths firm were absent, and the clerk in 
charge, knowing that the firm had before 
cashed checks for the maker, advanced 
$roo on the check, and held the residue 
until the firm should see it. When it was 
shown to Mr. George Loar, a member of 
the firm, he declined to accept it until he 
should see Mr. Straub. He immediately 
called Mr. Straub’s attention to it, and 
Mr. Straub told him the check was all 
right, that he had no money in the bank, 
but he would pay it on its maturity. Mr. 
Loar, being doubtful of Mr. Straub’s finan- 
cial ability, asked him if he would secure 
the check, and he assured him he would 
in any manner except by deed of trust on 
his real estate, as he did not want his 
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wife to have anything to do with it. Mr. 
Loar, upon these assurances, accepted the 
check and paid the money to Bartlett, less 
the discount thereof. Mr. Loar was in- 
formed by Mr. Bartlett that the check 
was given in a coal deal. The next morn- 
ing Mr. Loar again saw Mr. Straub, and 
asked him about giving security for the 
payment of the check. Mr. Straub in- 
formed him that he had changed his mind 
and would not pay the check. Loar Bros. 
assigned the check to the plaintiffs, who 
gave them credit for the amount on a 
wholesale merchandise bill. 

Neither Loar Bros. before acceptance, 
nor the plaintiffs, had any notice of the 
transaction between Bartlett and Straub, 
which it appears was a game of poker, 
and the indebtedness existing between 
Mr. Straub and Mr. Bartlett was for 
money lost or money loaned to be lost in 
such game. 

The check, being presented to the bank 
in due course of business, was protested 
for nonpayment. The plaintiffs then 
brought suit against Straub to enforce 
payment thereof. With their declaration 
they filed an affidavit under section 46, 
c. 125, Code 1899, of the amount they 
were entitled to recover. 

As thiscase presents some interesting 
questions that should be settled for the 
public good, we proceed to consider it on 
its merits. The main question is as to 
whether a recovery on a check of this 
character is forbidden by section 1, c. 97, 
Code 1899, which isinthese words: “Every 
contract, conveyance or assurance, of 
which the consideration or any part there- 
of, is money, property or other thing, 
won or betat any game, sport, pastime 
or wager or money lent or advanced at 
the time of any gaming, betting, or 
wagering, to be used in being so bet or 
wagered (when the person lending or ad- 
vancing it knows that it is to be so used) 
shall be void.”” Under a similar but more 
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explicit section the court of apneals of 
Virginia, when this state was a part there- 
of, held ‘‘ that the assignee of a |)ond for 
money won at gaming cannot recover, 
though the assignment was for a valuable 
consideration, and though he had no no- 
tice of the origin of the bond, unless the 
obligor before the assignment induce 
him to take the bond by promising to 
pay him the money.” And in Woodson y, 
Barrett, 2 Hen. & M. 80, Buckner y. 
Smith, 1 Wash. 299, and Hoomes v. Stock, 
Id. 389, the doctrine was established that, 
if an assignee is induced by assurances 
of payment from the obligor to become 
the purchaser of the note, he can enforce 
payment thereof. These cases are on the 
theory that the contract is void and non- 
negotiable in whatever hands found, inno- 
cent or guilty, unless the obligor has given 
new vitality thereto by inducing the pur- 
chaser to take it on promise of payment. 
Then it becomes a new promise between 
the obligor and purchaser, and is relieved 
from the inhibition of the statute. The 
statute forbids the loaning of money at 
the time of any gaming, to be used for the 
purposes thereof, when the lender knows 
it to be so used, but it does not forbid 
the loaning of money after such gaming, 
and not at the time and place thereof, to 
be used in the payment of debts thus 
contracted. In 14 Am. & Eng. En. Law, 
642, the law is stated to be: “ Where the 
loss is already incurred, any person, other 
than the winner, who advances money or 
other property to the loser to enable him 
to pay the loss, may recover such advance, 
in the absence of a special statute.” 

In the case of Armstrong v. The Na- 
tional Exchange Bank, 133 U. S. 434, it 
is held that, “‘where losses have been 
made in an illegal transaction, a person 
who lends money to the loser with which 
to pay the debt can recover the loan, 
notwithstanding his knowledge of the 
fact that the money was to be so used.” 
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Both under the statute and decisions, the 
lender who has no knowledge that his 
money is going to be used for gaming 
purposes or to pay a gaming debt has the 
- undisputed right to recover the same, nor 
is the note given for such loan either void 
or voidable. 

In this case Loar Bros., at the instance 
of Straub, on promise of repayment and 
security, furnished the money to pay a 
debt which they did not know wasa poker 
debt, on a check drawn in their favor by 
Straub. The check never became an 
evidence of debt until it was accept- 
ed and paid by Loar Bros. It is there- 
fore an evidence of debt alone between 
Loar Bros., who had no part in or know- 
ledge of the gaming, and Straub, the 
loser. ‘The winner was not a party to it 
in any way, hence it is in no sense render- 
ed void by the statute. It was accepted 
bv Loar Bros. on the credit and promises 
of Straub alone. They would not have 
taken or accepted it from the winner, al- 
though they might have legally done so, 
as representative of a loan to Straub, if 
the latter had not agreed with them to 
pay it when it should fall due. If Straub 
had refused to promise payment of the 
check and repudiated it, they could have 
immediately recovered back from Bart- 
lett the $100 advanced by the clerk, but 
by his promises and assurance he induced 
them to pay the balance, and hence he 
ratified the unauthorized payment already 
made by their clerk. In the case of Arm- 
strong v. American Exchange Bank, cited, 
the court lays it down as an established 
rule that “ an obligation will be enforced, 
though indirectly connected with an il- 
legal transaction, if it is supported by an 
independent consideration, so that the 
plaintiff does not require the aid of the 
illegal transaction to make out his case.” 
This rule applies to this case. Here the 
plaintiffs could make out their case without 
reference to the gaming contract. The 


261 


check was nothing more than an invita- 
tion from Straub to Loar Bros. to pay for 
him the sum of $500, without any specifi- 
cation of the reason therefor. If they 
had accepted the check without consult- 
ing him, it would have been binding on 
him (2 Mod. 279, and cases before cited), 
for the consideration, as between him 
and Loar Bros., was the cash payment 
specified on the check, and not a gaming 
consideration. Loar Bros. were not satis- 
fied to accept it without consulting Mr. 
Straub. He assured them it was all right, 
would be paid, and he would co anything 
he could to secure it. The next day after 
they had accepted it they again sought 
him about securing it. He then told 
them he had changed his mind and would 
not pay it. Mr. Straub did not seek them 
either time to notify them not to accept 
the check or that it was for a gambling 
debt. They were compelled to seek him, 
and he at first assures them that it is 


all right and will be paid at maturity, and 
after they had accepted and seek him to 


make it secure he repudiates it. The 
check not being void under the statute, 
the consideration therefor being cash, the 
Hurlburt Bros., being innocent holders 
thereof, for vaiue without notice, are en- 
titled to recover thereon. 

An examination of defendant’s pleas 
shows that neither of them alleges that 
plaintiffs had any notice of anything that 
would vitiate it in their hands as the in- 
nocent holders thereof for value. The 
second plea does not pretend to make 
any such allegation. The first pleaavers 
that the check was given to one Bartlett 
in payment of a gambling debt, and that 
Loar Bros., before acceptance, had notice 
that it would not be honored. And it 
further alleges “that said defendant is 
not the holder of said writing obligatory 
for a valuable consideration and without 
notice of the character of said instrument, 
but had full and complete information of 
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its being issued at the gaming table and 
in payment of a debt contracted at the 
gaming table.” The plaintiffs are no- 
where mentioned in the plea. Assuming 
that the plaintiffs are meant by the word 
“defendant” in the clause last quoted, 
the allegation is that they had notice 
“of its being issued at the gaming 
table and in payment of a debt contracted 
at the gaming table.” It does not allege 
that they had notice that Loar Bros. had 
notice before acceptance that it would 
not be honored. 

Although plaintiffs had knowledge that 
the check was issued in payment of a 
debt contracted at the gaming table, it 
would be valid in their hands unless they 
had notice that the acceptors were noti- 
fied that it would not be honored before 
they accepted and paid it. Both pleas 
are based on the theory that the check 
is void under the statute, which, as here- 
tofore shown, is not true—not being a 
contract between the winner and loser, 
but between the loser and Loar Bros, not 
parties tothe gaming within the purview 
of the statute. The note not being void, 
the plaintiffs took it free from all equities 
existing between the maker and acceptor 
of which they had no notice. The only 
equity claimed to exist between the maker 
and acceptor is that the acceptor had 
notice not to accept prior to acceptance. 
The plea fails to allege notice of any such 
equity in the plaintiffs, hence as to them 
it was bad. Neither plea presenting any 
defense as against the plaintiffs, they 
should have both been rejected and judg- 
ment entered for the plaintiffs. All the 
other questions being legal, the only ques- 
tion of fact, which could have been sub- 
mitted to the jury was as to whether Loar 
Bros. had notice not to accept the check 
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before they did so, On this, even the de- 
fendant’s evidence is in favor of the plain- 
tiffs. This, however, is an issue in which 
the plaintiffs are not interested, for there 
is no allegation in the pleas that they had 
notice of such defense. 

The gaming statute was enacted to pre- 
vent all kinds of gambling, and not for 
the purpose of allowing those who engage 
in such pastime unlawfully to foist on in- 
nocent parties, by any trick or device, 
their gambling debts or expenses. If the 
law permitted, how easy it would be for 
two gamblers with hardened consciences 
to fix up a check of this kind upon inno. 
cent parties, induce them to accept it on 
false representations, and, after they had 
mutually received and enjoyed the pro- 
ceeds in common, avoid the check as be- 
ing a gaming contract. Gaming of this 
kind would become very popular among 
gamesters, for they could continue to en- 
joy their beloved game of poker and make 
wholly innocent parties become their bank- 
ersand bear their losses. Such alaw would 
be a law of promotion instead of preven- 
tion. If the defendant was really cheat- 
ed, as he says, he may deserve some sym- 
pathy, yet he should not be permitted to 
make innocent parties pay his gambling 
debts. The lawbreaker must bear the 
penalties thereof. If a lamb does not 
wantto be shorn, he must avoid the shears. 
The law will not permit him to drag the 
innocent beneath them. 

The judgment is reversed, the verdict 
of the jury set aside, and a judgment 
entered for the plaintiffs for the sum 
of $501.60, with interest thereon from 
October 16, 1903, until the 5th day of 
December, 1903, amounting in the aggre- 
gate to the sum of $535.85, with interest 
thereon until paid. 
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LEGAL DECISIONS. 


DEPOSITOR’S DUTY OF VERIFICATION, 


Series of checks forged by employee of depositor and paid by bank—Pass book and 
vouchers embracing forged checks returned to depositor who devolved duty of 
examination upon employee —Depositor held to have used ordinary care and bank 


liable. . 


Kenneth Investment Co, v. National Bank of Republic of St. Louis, Court of Appeals, 
St. Louis, Mo., December 15, 1903.* 


1, A depositor is bound to examine his 
pass book, when written up and returned 
to him with the cancelled vouchers, within 
a reasonable time, and to give prompt 
notice to the bank of any errors, frauds, 
or mistakes therein. Ifa forged check is 
returned, with the pass-book, to the de- 
positor, charged to his account, which 
through his negligence he fails todiscover, 
and the bank suffers damages thereby, he, 
rather than the bank, should suffer the 
loss. : 

2, But a depositor is not estopped to 
charge the bank with the forged checks, 
if he has used ordinary care in the ex- 
amination of his pass-book and returned 
checks, and failed to discover the forged 
checks and to give notice thereof; nor is 
he estopped if he fails to make any ex- 
amination whatever, provided it is shown 
that the bank was negligent in paying the 
forged checks. 

3. In this case, a depositor is held en- 
titled to recover from the bank, the 
amount of 21 checks, upon which his sig- 
nature was forged by a confidential em- 
ployee, paid by the bank to such em- 
ployee over a period during which the 
pass-book was balanced several times, on 
the theory that the depositor used ordi- 
nary care when he entrusted the examina- 
tion of his pass-book and returned checks 
to such employee; hence was not estopped 


* Nore.—This is the second decision of this 
cast. ‘The first, with full statement of the facts, 
was published in the “Journal” for March 1903 
(20 B. L. J. 109). Twenty-one checks, aggre- 
gating $1,093, were forged by the employee and 
collected of the bank between May 24th and 
September 24th, 1894. The first was $78 and 
this was returned with vouchers and pass-book 


from charging the bank with the amounts 
of such forged checks, under the law as 
stated in paragraph 2 above. 


Appeal from St. Louis Circuit Court; 
Daniel G. Taylor, Judge. 


Action bythe Kenneth Investment Com- 
pany against the National Bank of the 
Republic of St. Louis. Judgment for 
plaintiff. Defendant appeals. Affirmed. 


Alfred T. Hebard,forappellant. Edward 
T. Parish, for respondent. 


BLAND, P. J. This is the second ap- 
peal of this case. The opinion on the 
former appeal will be found in 96 Mo. 
App. 125, to which we refer for a state- 
ment of the controlling facts in the case. 
The issues on the retrial were submitted 
to the court without the intervention of a 
jury. The finding and judgment of the 
court were for the plaintiff. Defendant 
appealed. On the second trial the date 
and other particulars of all the checks 
forged by Chatard and paid by the de- 
fendant bank were brought out, and addi- 
tional evidence was heard as to the char- 


on June 13. On this the bank conzeded its 
liability. The remaining 20 checks were forged 
after June 13, between which and September 
24th, the pass-book was balanced and vouchers 
returned more than once, and each balancing 


embraced several of the forgeries. The bank 
originally had judgment, but the St. Louis court 
of appeals sent the case back for a new trial, 





264 THE BANKING 
acter of the forgeries, and the degree of 
diligence exercised by defendant’s paying 
teller to detect the forgeries at the time 
the checks were paid by him. 

The plaintiff, for the purpose of prov- 
ing negligence on the part of the teller, 
offered and read in evidence, over the 
objection of the defendant, a check for 
$50 that was stamped with plaintiff's name 
with a rubber stamp, but was not signed 
by Davis or any other person.’ It is ad- 
mitted that the money drawn by this 
check was not converted by Chatard, the 
forger, but was used Dy plaintiff in its 
business. For the reason that the money 
drawn on this check was properly applied, 
it is contended by defendant that it was 
inadmissible to show negligence in the 
payment of the forged checks. We do 
not think the check was competent to 
finding error in a ruling that knowledge of the 
forgeries by the employee was to be imputed to 
the depositor. The decision now published, is 
a review of the proceedings at the second trial, 
whereon the depositor had judgment. The law 
cf the case as finally decided, unless changed by 
the supreme court of Missouri, is condensed in 
the syllabus we have made of the decision, and 
can be more fully learned from the opinion it- 
self. While the court concedes a depositor 
owes his banker the duty of examining returned 
vouchers and reporting forgeries, and will be 
liable to the banker for failure to perform this 
duty, where the banker is himself free from 
negligence, the protection which this principle 
affords the banker is nullified, in that most 
menacing class of forgeries—those successively 
made and covered up for a considerable period 
by a confidential employee—by the ruling that 
the depositor exercises due care—in other words 
performs his duty—when he delegates the ex- 
amination to the very employee who is perpetra- 
ting the fraud. The question may be pertinently 
asked, this view of the law being taken, why is 
not the knowledge acquired by the employee in 
the making of this examination, being acquired 
in the course of his duty, to be imputed to his 
employer so as to estop the latter from there- 
after denying that the checks are forged ? 
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show negligence generally on the part of 
the paying teller, but was competent as 
tending to prove negligence in paying 
checks purporting to be drawn by the 
plaintiff against its account with the de- 
fendant bank. 

The court declared the law to be that 
what is a reasonable time in which a de. 
positor ina bank should examine his pass- 
book, after it had been balanced and re- 
turned to him with the canceled vouchers, 
is a question of law, but refused to de. 
clare, as a matter of law, that ro days 
was a reasonable time in which to make 
such examination. Wedo not think 10 
days should be arbitrarily fixed as the 
time for making the examination in every 
case, but thatit is a reasonable time in 
which to make the examination when the 
depositor and bank reside in the same 
town or city, and so held when the case 
was here before, and also in the case of 
McKeen v. Bank, 74 Mo. App. 281. 

The defendant moved the court to de- 
clare the law to be, in effect, that while 
the plaintiff was not bound by any of the 
examinations of the passbook made by 
Chatard, if at the time of such examina- 
tion it contained any of his forged checks, 
yet it was in no better position than if it 
had made no examination whatever, and 
for that reason could not recover, but the 
court refused to so declare. In Wachsman 
v. Columbia Bank, 8 Misc. Rep. 280, 
it is held that the depositor exercised 
ordinary care by intrusting the duty of 
examining the passbook and vouchers to 
the usual agent (the bookkeeper) in the 
ordinary course of business, although he 
(the bookkeeper) was a forger, and that 
the depositor was not estopped to assert 
the forgeries by mere delay in discovering 
them; that the delay did not make the 
account a stated or conclusive one, and 
only cast upon him the burden of im- 
peaching it for mistake, and proving the 
checks were forged. In Weisser'’s Adm'’rs 
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vy. Denison, 10 N. Y. 68, checks forged 
by the confidential clerk of the de- 
positor were paid by the bank, and 
charged to the depositor in his passbook, 
with the forged checks and others, 
and returned to the depositor; and 
the clerk, at the request of the prin- 
cipal, examined the book and reported it 
correct, and the principal did not discover 
the forgeries until several months after- 
wards, when he immediately notified the 
bank. In an action to recover the bal- 
ance, it was held the bank could not re- 
tain the amount of the forged checks; 
that to deny a recovery would be, by a 
legal fiction, to charge the depositor with 
the tortious and even criminal acts of the 
In Frank v. Chemical National 
Bank, 84 N. Y. 20g under a somewhat 
similar state of facts, it was held that 
plaintiff would not be estopped from 
questioning the accuracy of the account, 
and that defendant was liable for the bal- 
ance, deducting the forged checks. In 
McKeen v. Bank, 74 Mo. App. 281, and 
Quattrochi Bros. v. Bank, 89 Mo. App. 500, 
we held that the depositor was bound toex- 
amine his passbook, when written up and 
returned to him with the canceled vouch- 
ers, within a reasonable time, and to give 
prompt notice to the bank of any errors, 
frauds, or mistakes therein. It seems to 
us this is a reasonable requirement, and 
that if a forged check is returned, with 
the passbook, to the depositor, charged 
to his account, which through his negli- 
gence he fails to discover, and the bank 
suffers damages thereby, he, rather than 
the bank, should suffer the loss. But we 
have never held, and do not think it 
sound law to hold, the depositor estop- 
ped to charge the bank with the forged 
checks, if he has used ordinary care in 
the examination of his passbook and re- 
turned checks, and failed to discover the 
forged checks and to give notice thereof; 
nor do we think he should be estopped 


servant. 
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if he fails to make any examination what- 
ever, provided it is shown that the bank 
was negligent in paying the forged checks. 
To hold otherwise, it seems to us, 
would be a serious modification of the 
rule thoroughly grounded in the jurispru- 
dence ef both England and this country 
since the decision in 1762 of Lord Mans. 
field in Price v. Neal, 3 Burr, 1354, which 
is, ‘‘If a bank pay the money of its de- 
positor on a forged check, no matter under 
what circumstances of caution, or how- 
ever honest in the belief in its genuine- 
ness, if the depositor himself be free of 
blame and has done nothing to mislead 
the bank, all the loss must be borne by 
the bank.” U.S. Bank v. Bank of Ga., 10 
Wheat, 333. Arulethat would require that 
the examination should be made by the 
depositor in person, or that would charge 
him with the fraud of his trusted employe, 
should he entrust to him the examina- 
tion, would be a harsh one, and at war 
with the relation which a bank sustains 
to its depositor, and very much weaken 
the salutary rule that “a bank, in paying 
money on the check of its depositor, does 
so at its peril, and takes the risk of the 
check being genuine.” 

There was evidence pro and con as to 
the character of the forged checks, and 
as to the degree of diligence exercised by 
the defendant’s paying teller in cashing 
the checks, 

The court, at the instance of plaintiff, 
declared the law as follows: 

**(4) If the court, sitting as a jury, be- 
lieves and finds from the evidence that 
the checks in question, aggregating $1,- 
093, were forgeries, then the plaintiff is 
entitled to recover said amount, less $78 
paid into court, with interest at six per 
cent. on the balance ($1,015) from the 
8th day of October, 1894, the date of the 
institution of this sux, unless it believes 
and finds from the evidence that defend- 
ant used reasonable care and skill in de- 
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tecting said forgeries before paying such 
checks. 

‘*And unlessthe court further finds and 
believes from the evidence that the plain- 
tiff did not within a reasonable time after 
the 13th day of June, 1894, when its bank- 
book was balanced, make an examination 
of its returned checks, passbook, and 
checkbook, to ascertain and determine if 
said check for $78 was a forgery, and 
notified defendant thereof, and that by 
reason of said failure on the part of plain- 
tiff the defendant was especially damaged 
thereby. 

“In regard to such examination, and 
the duty of plaintiff to make the same, 
the court declares the law to be that the 
plaintiff was not wanting in proper care 
in the examination of its said accounts, if 
it entrusted to some competent person 
theduty of making that examination for it. 

‘‘And the court further declares the law 
to be that if such person was the book- 
keeper of plaintiff, and that he forged said 
checks, then the knowledge of such per- 
son (in this case, one Chatard), the book- 
keeper of plaintiff, gained in the com- 
mission of such forgeries, or as bookkeep- 
er of plaintiff in handling such checks, 
passbook, and bankbook, was not imput- 
able to plaintiff. 

“And if said Chatard withheld and 
failed to disclose the knowledge which he 
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had thus acquired from plaintiff, then 
plaintiff is not bound by the knowledge 
which Chatard had thus acquired. 

“And the court further declares the 
law to be that if plaintiff, in selecting its 
bookkeeper to have charge of its pass- 
book, checkbook, and returned checks, 
used ordinary care (that is, the same care 
which a person of ordinary prudence 
would use under similar circumstances), 
then the plaintiff was not guilty of negli- 
gence in entrusting such duty to its book- 
keeper. Nor was the plaintiff required, 
after imposing such duty upon its beok- 
keeper, to go further, and make a per- 
sonal inspection, through its officers, of 
such books and checks aforesaid, but, in 
imposing such duty on such bookkeeper, 
plaintiff acted with ordinary prudence; 
that is, such prudence and Care as a per. 
son in like circumstances would use and 
employ.” 

We think this instruction is in harmony 
with the former decisions of this court, 
and that the last paragraph is supported 
by the decisions of the New York courts, 
supra, and is supported by reason and the 
practice of merchants to entrust the ex- 
amination of their passbooks to a trusted 
employe. 

The finding and judgment are support- 
ed by the law and the evidence, and the 
judgment is affirmed. 


CREDIT OF PAYMENT ON ONE OF TWO NOTES. 


Mitchell v. Wheeler, Supreme Court of Iowa, January 23, 1904. 


One W executed a note, with his wife 
as surety, which was subsequently bought 
by a bank, which was also owner of an- 
other note of W, to which the wife was 
not a party. W having deposited certain 
proceeds of a sale of cattle in the bank, 
the latter, of its ownjmotion, credited the 
deposit upon the note upon which W’s 


wife was surety, but thereafter, without 
notice to her, on request of W reapplied 
it upon the other note. 

Held, the bank having once elected to 
apply the credit on the note on which the 
wife was surety, could not withdraw the 
same as to her without her authority. 
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NEW LEGISLATION. 


SECURITY FROM NEW YORK BANK DEPOSITORIES. 


Chapter 97, Laws of New York, 1904. 
An act to amend section 8 of the 
State Finance Law in relation to se- 
curity from banks designated as de- 
positories of state moneys. Became 
a law March 18, 1904, with the ap- 
proval of the Governor. 

Sec. 1. Section 8 of Chapter 413 of the 
laws of 1897 entitled “An act relating to 
state finance, constituting chapter 10 of 
the General Laws” is hereby amended to 
read as follows: 

8. Deposit in banks. The state 

treasurer shall deposit all moneys receiv- 

ed by him on account of the state, except 
such as belong to the canal fund, within 
three days after receiving the same, in 
such banks in cities of the state, asin the 
opinion of the Comptroller and Treasurer 
are secure and pay the highest rate of in- 
terest to the state for such deposits. The 
moneys so deposited shall be placed to 
the account of the treasurer. He shall 
keep a bank book in which shall be en- 
tered his account of deposit in and moneys 
drawn from the banks in which deposits 
are made by him, which he shall exhibit 
to the Comptroller for his inspection on 
the first Tuesday of every month and 
oftener if required. The Treasurer shall 
not draw any moneys from such banks 
unless by checks subscribed by him as 
treasurer and countersigned by the Comp- 


Sec 


troller, unless otherwise provided by 


law. No moneys shall be paid by any such 
bank out of any such deposit except upon 
such checks. Every such bank shal! trans- 
mit to the Comptroller monthly state- 
ments of all moneys received and paid by 
iton account of the treasurer. Banks 
designated for the deposit of state moneys 
under the provisions of this section shall be- 
Sore deposits are made severally execute and 
jfile with the treasurer a bond to the state in 
such form and with surety and sureties for 
such sum as may be prescribed and approved 
by the Treasurer and Comptroller for the 
safe keeping and prompt payment of such 
moneys on legal demand therefor with in- 
terest at the rate agreed uton. On the with- 
drawal of all moneys from any depository 
and the closing and settlement of the account 
thereof, the Treasurer and Comptroller may 
in thetr discretion certify to such settlement 
and direct the surrender of such bond to the 
obligors thereof. 

Sec. 2. This act shall take effect im- 
mediately. 





Nore.—tThe amendment consists of the ad- 
dition of the portion italicized, which is a pro- 
vision requiring the execution of a bond with 
sureties by state bank depositories, prelimi- 
nary to receiving deposits, and providing for the 
surrender of the bond when the deposit account 
is closed. 


COLLECTION OF CHECKS AND DRAFTS IN KENTUCKY. 


An actin regard to thecollection of checks 
and drafts. 


Be it enacted by the General Assembly 
of the Commonwealth of Kentucky: § 1. 
That in order to hold the maker, indors- 


er, guarantor, or surety of any check or 
draft deposited with or forwarded to any 
individual or bank for collection, or owned 
by any individual or bank, it shall be 
sufficient for said individual or bank to 
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forward the same in the usual commercial 
way now in use, according to the regular 
course of business, and the same shall be 
considered due diligence in the collection 
of such check or draft. 

§2. All laws which are in conflict with 
this act are hereby repealed. 


LAW JOURNAL. 


NoTE.—The foregoing law was int: 
in the House of Representatives by Pa 
of Fleming County, a son of John W. 
Cashier of the Fleming County Farme: 
Flemingsburg, Ky. It will not go in‘ 
until 90 days after adjournment of the 
ture, which will be June 14, 1904. 


THE NEGOTIABLE INSTRUMENTS LAW IN KENTUCKY. 


The Negotiable Instruments Law has 
been passed by the legislature of Ken- 
tucky. It will go into effect June 14, 


1904, ninety days after the adjournment 
of the legislature. 


BANK MONEY ORDERS IN TENNESSEE. 


The following is an outline of the recommen- 
dations made by the bank money order com- 
mittee to the Tennessee Bankers’ Association, 
for a system of bank money orders: 


1. A uniform plan of operation, uniform style 
and appearance of the orders, uniformly appear- 
ing advertising matter,and uniform RATES should 
be adopted by each State Association, and that 
orders should not be written for larger amounts 
than one hundred dollars. 

2. An understanding between members of 
Associations as to cashing orders without charge, 
brought about by resolution adopted by Asso- 
ciations to this effect, and also that members 
will cash orders of members of OTHER ASSO- 
CIATIONS— EXTENDING LIKE PRIVILEGE— 
will putevery member in position to issue orders 
in small amounts, payable at practically all 
banking points in the State, as well as at all 
principal cities in other States, besides will re- 
sult in popularizing the orders and cause them 
to be accepted generally by merchants and 
others, even where there ARE NO BANKS. 

3. The system will materially strengthen the 
Association, bringing new members, as has been 


the case in other States, and there is no doubt 
of success if an energetic campaign, tending to 
“popularize” the order with the general public, 
is put on foot by each State Bankers’ Asso- 
ciation. 


Concerning the above, Mr. H. E. Jones, Presi- 
dent of the Dominion National Bank of Bristol, 
Va.—Tenn. writes: 

“While the system has been practically adopt- 
ed by the association, it has not, as yet, been 
putin use. In fact,as chairman of the Bank 
Money Order Committee, I have advised the 
other members that it will probably be best to 
wait until the executive committee of the Ameri- 
can Bankers’ Association pass upon the report 
of the other committee on bank money orders 
and, if adopted, that it will be best that all state 
associations recommend that members adopt 
the A. B. A. system for their own use. | think 
it now probable that the Tennessee Association 
will await the decision of the A.B. A. committee.” 


INDIANA BANKERS’ ASSOCIATION. 


The“Journal” has received a handsome volume 
containing the proceedings of the seventh annual 
convention of the Indiana Bankers’ Association, 
held at South Bend, Ind., on September 9th and 
1oth, 1903, with the constitution, by-laws, list of 


officers and members of the Association. The 


book wascompiled by Mr. Andrew Smith, the 
Secretary, who is the assistant cashier of the 
American National Bank of Indianapolis. It is 
embellished by portraits of present and past 
officers. Its contents are of unusual interest. 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MAT!YERS OF ESPECIAL INTEREST TO SAVINGS BANKS AND TRUST COM- 
PANIES, 


TAX ON N. Y. SAVINGS 


BANKS. 


FRANCHISE 


The one per cent, tax on “par value of surplus and un- 
divided earnings” construed by the N. Y. court of ap- 
peals to call for an assessment of one per cent. on the 
market value of bonds, when they are below par—The 
valuation of the surplus and undivided earnings of 
the Bank for Savings in the city of New York, for pur- 
pose of this tax, reduced $296,500. 


The New York Court of Appeals jn a recent 
decision * has upheld the contention of the sav- 
ings banks that in the imposition of the fran- 
chise tax of one per cent. on the par value of 
surplus and undivided earnings, in the case of 
securities below par, the tax must be imposed 
on the market, and not upon the par value. 
The court stands four to three in favor of this 
proposition. The full text of the decision fol- 
lows: 


Appeal from Supreme Court, Appellate Di- 
vision, Third Department. 


Action by the People, in the relation of the 
Bank for Savings in the city ot New York 
against Nathan L. Miller, Comptroller of the 
state of New York. From an order of the Ap- 
pellate Division which modified, and affirmed as 
modified, the determination of defendant on an 
application for revision of taxes assessed against 
the relator, the relator appeals. Modified. 


HAIGHT J. Weare satisfied with the deter- 
mination of the Appellate Division, as to all of 
the items and questions in controversy, with one 
exception. The Comptroller, in ascertaining 
the value of the relator’s surplus and undivided 
earnings, appraised the bonds belonging to the 
relator at their face value, notwithstanding the 
fact that it appeared that the market value of 
some of the bonds was less than their face value 


*People, ex rel Bank for Savings vs. Miller, 
Comptroller. Decision rendered February 23, 
1904. 


and that the difference between such valuations 
amounted to the sum of $296,500. The action 
of the Comptroller in so valuing the relator’s 
securities was based upon his construction of 
the statute, to the effect that all of the securities 
of the relator were required to be assessed by 
him at their face value. 

The legislature by Chapter 117 page 296, laws 
of 1go1 added a new section known as 187b to 
the tax law, which provides as follows: 

“ Franchise tax on savings banks. Every sav- 
ings bank incorporated, organized or formed 
under, by or pursuant to a law of this state, shall 
pay to the state annually for the privilege of 
exercising its corporate franchise or carrying on 
its business in such corporate or organized 
capacity, an annual tax which shall be equal to 
one per centum on the par value of its surplus 
and undivided earnings.” 

It will be observed that the statute contains 
no provision for the valuation of the securities 
held by the bank at their “face value,’ but in- 
stead thereof the provision is “the par value of 
its surplus and undivided earnings.’ The sur- 
plus may consist of property which has no face 
value. It may consist of real estate. Savings 
banks are authorized to invest the money of the 
depositors in mortgages upon real estate, and it 
is a matter of common knowledge that many 
savings banks throughout the state have had to 
bid in upon foreclosure sale many parcels of 
real estate upon which loans had been made, 
so that while it may be conceded that the words 
“par value” ordinarily are to be given the same 
meaning as “face value,” when applied to bonds 
and stocks having a face value yet, when used 
as applying tothe surplus and undivided earn- 
ings, and not limited to bonds and stocks, the 
meaning may be very different. 

In determining the legislative intent it becomes 
important to consider what is meant by “ sur- 
plus and undivided earnings.” By referring to 
the Banking Law we find provisions authorizing 
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the trustees of savings banks to accumulate 
a surplus fund for the security of depositors— 
not, however, to exceed fifteen per cent: of the 
deposits. They are also to regulate the rate of 
interest or dividends—not, however, to exceed 
five per cent. per annum upon the deposits—and 
in case the surplus amounts to more than fifteen 
per cent. of the deposits, the trustees are re- 
quired at least once in three years to divide 
such accumulation by an extra dividend equit- 
ably among the depositors. Section 123. 

It will thus be seen that the surplus in the 
savings banks is the fifteen per cent. accumu- 
lated over and above the amount due depositors 
and the undivided earnings in excess of such 
accumulation and that, as to the undivided 
earnings, they are required to be divided among 
the depositors as often as once in three years. 
It is upon this surplus and undivided earnings 
that the legislature has authorized the imposi- 
tion of a franchise tax equal to one per cent. 
thereof and, in ascertaining the value thereof, 
the statute expressly provides that “in determin- 
ing the per cent. of the surplus held by any 
savings bank its interest-bearing stocks and 
bonds shall not be estimated above their par 
value or above their market value if below par.” 
Section 124. 

It appears to us that these statutes are in pari 
materia; that in enacting the tax law of Igor 
providing for a franchise tax upon the surplus 
and undivided earnings of a savings bank, the 
legislature had in mind and intended to impose 
the tax upon the surplus and undivided earnings 
provided for by the Banking Law, and therefore 
the provisions of that law control the manner . 
of determining the value of the surplus to be 
taxed. The provisions of the statute that in- 
terest-bearing stocks and bonds shall not be esti- 
mated “‘above their market value if below par’ 
is just and reasonable. It may be that this 
bank is possessed of other bonds whose market 
value is above par, and that the amount thereof 
would equal or exceed the amount of the loss by 
reason of those whose value is below par. But 
this fact, if such it be, cannot affect the ques- 
tion. The next bank may be possessed of secu- 
rities, none of which may have a value above 
par and many of which may have a value very 
greatly below par. It has never been the legis- 
lative purpose to require property valued for as- 
sessment to be appraised above its actual and 
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true value, even if it had the power t 
and we do not think that such was the 
tive intent in enacting the statute in qu 

The order of the Appellate Division 
determination of the Comptroller sh 
further modified by taking from the 
of the surplus and undivided earnings 
of $296,500 and the tax should be . 
upon the balance remaining, and the ass: 
as so modified, should be affirmed with: 
of this appeal to either party. 


lo so, 
legisla- 

on, 
id the 
ild be 
‘aluation 
sum 
nputed 
ssment, 
t costs 


Gray, O’Brien and Cullen JJ., concur. 
C. J.and Martin and Vann Jj. disse: 
modification only. 


Parker 
it as to 


TITLE TO SAVINGS BANK DEPOSITS, 


Absence of intent to give incase of deposit by daughter 
in trust for mother—Mother’s deposit in own name, 
giving book and order to daughter, who retained 14 
years held to establish daughter's title—Title to de- 
posit in joint account. 


In re Barefield ; in re Rosell, N.Y. Court of Appeals, Feb- 
ruary 16, 1904. 


1. A daughter, during her mother’s lifetime. 
deposited moneys in a savings bank in her name 
as trustee for her mother. The moneys de- 
posited were those of the daughter; she opened 
the accounts personally, and took the bank 
books. Held, in view of repeated declarations 
of the mother that she had no property, the 
evidence fully justifies the conclusion that the 
daughter had no intent to give her mother the 
money. 

2. A mother deposited money in a savings 
bank in her own name. She delivered the book 
to her daughter, with a written order directing 
the bank to pay the amount of the deposit to the 
daughter. The daughter had exclusive possess- 
ion of the book for 14 years. Held, title to the 
book and account, by gift of mother to daughter, 
established. 

3. A joint account of mother and qaughter 
in a savings bank was found to belong to the 
daughter individually. The appellate division 
reversed the judgment on the law. Held, the 
court of appeals can inquire whether the evi- 
dence supported the finding, and the record 
showing testimony by the daughter that the 
book was hers and the money was deposited by 
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ved to her, a finding that the property 
the daughter is authorized. 


and bel 
belongs 


DEPOSIT IN ANOTHER’S NAME, 


A cast ere a depositor used another's name in making 
a deposit, and the party whose name was used, having 
obtained possession of the pass-book, drew out the 
money. The depositor is held to have no recourse upon 
the bank because guilty of negligence. 


Arkofsky y. State Savings Bank, Supreme Court of Minne- 
sota, February 5, 1904. 


Harry Arkofsky deposited in the State Sav- 
ings Bank $350 in the name of an acquaintance, 
Harry Sachs, because he did not wish a lady 
whom he was courting to know that he possessed 
that amount of money. He gave his name to 
the bank's officers as Harry Sachs, and made out 
and left with them an identification card, in 
which he recorded his name as Sachs, giving 
his place of residence and other information. 
He did not inform the officers his true name, 
nor did they know he was other than Harry 
Sachs. He received a pass-book, which con- 
tained rules and regulations of the bank relating 
to deposits. These rules required presentation 
of the pass-book whenever money was with- 
drawn. 

Arkofsky lost his pass-book, which was prob- 
ably stolen by Sachs, and the latter thereafter 
drew out $250, presenting the book at the time. 

Arkofsky sued the bank for the $250. It is 
held he cannot recover because he was guilty of 
negligence in depositing the money in the name 
of Sachs without informing the officers of the 
bank of his true name; that the hank acted in 
good faith in paying the money to Sachs, and 
without knowledge that it belonged to Arkofsky. 

Professor Charles E. Sprague, President of 
the Union Dime Savings Institution, is preparing 
for the press a book comprising his course of 
lectures at the New York University School of 
Commerce, Accounts and Finance, on the “Ac- 
countancy of Investments.”” The work will 
comprise a full treatise on Compound Interest, 
Annuities, Sinking Funds and Amortisation, 
showing very elaborately the method of 
valuing bonds at an interest basis and how to 
write off premiums progressively and mathe- 
matically, something which at present is almost 
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entirely lacking. There will also be chapters 
on the actual methods of account keeping for 
all kinds of permanent investment securities, 
mortgages, etc. 

Elsewhere in this number we publish an article, 
written by William Hanhart, secretary of the 
Savings Bank Section of the American Bankers’ 
Association, upon the subject of Savings Banks’ 
Earnings and Dividends. Mr. Hanhart states 
that comparatively few savings banks correctly 
calculate their earnings; he gives instances of 
erroneous methods of calculation, and shows 
the proper way to calculate the earnings for 
dividend. The article is of value not only to 
officers of savings banks, but also to those of 
trust companies. 


UP THE LADDER. 


William M. Shirley, who was recently pro- 
moted to the office of assistant cashier of the 
Genesee Valley National Bank of Geneseo, 
New York, was born in 1870 and began his 
banking career at the age of eighteen years, 
entering the Farmers Bank of Batavia, N. Y., 
in 1888. He served in the Farmers Bank twelve 
years and in 1900 entered the Genesee Valley 
National Bank. He was made assistant cashier 


January 31, 1904. 

A. W. Burnett, who has recently been pro- 
moted to the office of cashier of the Second 
National Bank of Orange, N. J., has the honor 
of being the youngest cashier in the state of 
New Jersey. Mr. Burnett is an enthusiastic worker 
in the interests of the bank and is proud of 
its progress. The Second National Bank has 
had a remarkable growth in the last three 
years, its deposits having increased over half a 
million dollars. On January 22 the bank re- 
ported to the comptroller, deposits of $757,203.- 
15. The bank was chartered in April 1892 
and has without question, the handsomest bank- 
ing roominthe state. Inthe first three months 
of this year over 100 new accounts were opened 
amounting to $150,000. No stock is on the 
market or for sale. 


R. E, Milier, who was promoted tothe office of 
assistant cashier of the Commercial National 
Bank of Beeville, Texas, in January last accepted 
the position of bookkeeper of that institution 
November 3, 1900 and his three years of faith- 
ful service have resulted in his advancement. 
The Commercia! National Bank has a capital 
of $50,000. John W. Flournoy is president, 
Cyrus B. Lucas and James F. Ray, vice-presi- 
dents, and I. J. Miller, cashier 
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METHOD OF FIGURING INTEREST ON SAVINGS ACCOUNTS, 


DIFFERENCES IN THE METHODS OF FIGURING, AND AMOUNT OF INTEREST ALLOWED By 
DIFFERENT BANKS, SHOWN BY MR. C. F. HESS, ASSISTANT CASHIER OF TIF DIME 
DEPOSIT AND DISCOUNT BANK OF SCRANTON, PA., AT A RECENT MEETING 0} OUP 3, 
PENNSYLVANIA BANKERS’ ASSOCIATION. 


Mr. Chairman and Gentlemen :— by the banks for figuring interest, and what 
On a recent trip made through the West, surprised me the most was the variety of re- 
I was interested in the different methods used sults arrived at by the different banks. For 
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n one bank I found on an account 
ld have allowed $3.63 at 3%, they 
1 at 4%. Upon my return home | 

savings accounts and sent them to 
in different parts of the country, ask- 
) figure interest on the accounts and to 
eir method of figuring. The account 
1 here [see page 272] was one of the 


instance 
that I w 
allowed 
took thr 
12 banks 
ing them t 
send me ¢! 
I show yi 
accounts sent. 


shows that Scranton would have paid the most 
interest. The majority of the banks figured in- 
terest on the lowest monthly balance. 


One bank totaled the deposits up to 
and including October 25th 


deducting the total of checks drawn.. 


leaving a balance of 
On this balance they allowed interest for No- 


Pa a hs gH 

in| 24d Jit 
ALL ae 
eat ati 


AMOUNT OF INTEREST ALLOWED BY EACH BANK. 


The amount of interest allowed by the dif- 
ferent banks on this account is Shown by a chart 
(see above diagram], showing that a bank in 
Cleveland would give its depositor $8.53 for 6 
months interest on this account and a bank in 
Pittsburgh .79 for 6 months interest. If they 
had all allowed 3¢ interest on the account the 
result is shown in the right hand column, and 


vember and December, then one month inter- 
est on deposit of $36.00 made November 2oth 
and % month on deposit of $86.00 made De- 
cember 1oth. 

Another bank took the lowest balance $203.50 
and figured the interest on this amount for 6 
months. 

But the most interesting method received 
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was from Mr. O. F. Reinhard, cashier of the 
South Bethlehem National Bank, and to better 
explain their méthod I have made a copy of 
their ledger ruling and also the figures used on 
this account [see diagram on page 274]. They 
do not compound the interest every 6 months, 
but figure the interest for one year from the first 
of July to the first of July, and, as shown, the 
interest is added to the balance on the first of 
July instead of the first of January and July. 
The great advantage of the method is that the 
interest is always figured up to date on the ac- 
count and the great amount of labor every inter- 
est period, by the old method, is thus avoided. 
The objection was raised that it would take 
too much time to post the accounts, but Mr. 
Reinhard, who has used this method for some 
time, claims that by the use of an interest 


table for computing the interest it takes only 
a little more time than the old method. I con- 
sider this method the most just, both for the 
bank and depositor, of any received. As shown 
in the example we have practically two ac- 
counts; one for checks, deposits and balance, 
and one for Debits, Credits and balance of in- 
terest. Every time a deposit is made or a 
check drawn the interest is at once figured 
for the even months up to the next July and 
the interest debited or credited, and the new 
balance extended and when the July interest 
period comes the balance of interest is carried 
over to the deposit column, added to the bal- 
ance of the account, the account ruled as 
shown and the interest figured on the balance 
for another year and carried in the interest 
column. 


SAVINGS DEPOSITS IN LOUISIANA BANKS. 


RIGHT OF SMALL BANKS TO CONDUCT SAVINGS DEPARTMENTS TO BE TESTED. 


Attorney General Walter Guion is to bring a 
friendly suit against the Bank of Jefferson and 
Gretna, to determine the legality of banks in 
Louisiana conducting a savings deposit busi- 
ness, unless their capitalization is as much as 
$30,000. 

Last May State Examiner of State Banks L. 
E. Thomas gave it as his opinion that State 
banks in Louisiana, with a capital less than 
$30,000, could not conduct a savings deposit 
business, and addressed to each of the sixty- 
one banks in the State a communication setting 


forth his views in relation to the matter, as 
follows : 


‘Shreveport, May 15, 1903. 

“T am just in receipt of an official opinion from 
the Attorney General, in which he states that 
banks receiving deposits and paying interest 
thereon, whether itis done by issuing a time 
certificate bearing interest, or is considered a 
deposit bearing interest, i. ¢. an infringement of 
the rights of savings banks, and your capital 
stock must be increased to $30,000, to do that 
character of business. 

“In fact, | doubt if you could do it at all, as 
1 do not believe savings bank business can be 
carried on outside of an incorporated town. 
Therefore, you will please discontinue receiving 


interest-bearing deposits and retire what you 
have as soon as possible. 

“| beg to remain, very truly yours, 

“L,. E. THOMAS, 
“State Examiner of State Banks.”’ 

The banks addressed immediately consulted 
their attorneys, many of whom, it is said, ren- 
dered opinions which differed with that rendered 
by the Attorney General. Among those who 
gave the most pronounced opinions in opposi- 
tion to that of the Attorney General were: Al- 
bin Provosty, Attorney for the Bank of New- 
roads; Hugh Tullis, Attorney for the Bank of 
St. Joseph; Messrs. Carroll & Carroll, Attorneys 
for the Bank of Jefferson and Gretna. 

In the face of this pronounced difference of 
legal opinion as to the legality of the matter, Mr. 
Thomas notified the banks which he thought 
were operating contrary to law that they would 
be allowed to continue a savings deposit busi- 
ness until such time as the Attorney General 
should bring a friendly suit to determine judicially 
the legality of the matter. 

This suit the Attorney General now gives 
notice, will be brought promptly in the Civil 
District Court, against the Bank of Jefferson and 
Gretna, this particular Bank being used on ac- 
count of its convenient location. 
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AN ATTEMPT TO TAX DEPOSITS IN KENTUCKY. 


The following letter has been sent by 
Revenue Agent Lucas, of Kentucky, to 
every bank in the state, with the excep- 
tion of the national banks. The State 
Auditor has written the Revenue Agent 
repudiating his action, but the latter pro- 
poses, we understand, to prosecute a test 
case and endeavor to establish his con 
tention. The state bankers are said to 
have no fear of the result: 

PADUCAH, Ky., March 15, 1904. 

DEAR SrRS:—By to-day’s mail I forward to 
the County Court of your County three separate 
suits to be filed against you in which, as Revenue 
Agent for the Commonwealth of Kentucky, 
State at Large, I seek to have assessed for past 
years for purpose of state and county taxes such 
of your assets as represent the deposits in your 
bank on the 15th day of September of these years. 

The first action proceeds on the theory, as I 
think the law justifies, that the deposits are 
yours absolutely; that the depositor parted title 
to the same when you gave him credit therefor 
on your books, and that you alone are liable 
for the tax on the tangible property represent- 
ing the deposits. The depositor is taxable, not 
on the money deposited, but on his chose in 
action, his right to collect of you the amount of 
his deposit, just as the holder of notes must pay 
on his right to collect the same, and the prop- 
erty which he transferred in consideration of the 
note is taxable to its owner, the maker of the note. 

The second action proceeds under Sec. 4023, 
Ky. Stats. against you as bailee in possession 
of the property of others. You will see by this 
section, should the court hold that the deposits 
belong to the depositor, that you as bailee can 
be required to pay the tax, but as between you 
and the depositor, he must pay you. Sec. 4032 
then gives the bailee the right to sue for such 
tax so paid. 

Thethird or last action is filed in the form it 
is, so that should the court hold to the OBITER 
DICTUM embraced in the extended opinion in 
the case of Deposit Bank of Owensboro v. 
Daviess County, 19 Ky. L. R., 248, to the effect 
that the depositor must pay the tax, then to re- 
quire you to list the deposits in the name of the 
depositors for said years, as is required of all 


trustees having funds in their hands 
4058, Ky. Stats. 

Your attorney will tell you that all : 
courts of England and America hold that gen- 
eral deposits become the property of the bank 
and that the intimation of our Court of Appeals 
in the Deposit Bank of Owensboro case is not 
in line with the practically universal rule. That 
being so, the court will not feel bound to ad- 
here to that case. 

No one will claim that deposits are taxed in 
Kentucky. Your sworn report to the Auditor 
discloses the amount of deposits you had on 
hand for each of the years claimed. That they 
constitute property under the definition given 
in Sec. 4022 of the Statutes will not be denied. 

If the court holds as in the Deposit Bank of 
Owensboro case,I can see no grounds on whichit 
could relieve you of the law sought to be en- 
forced by at least one of the other suits, and 
should it enforce either of them, the burden 
would ultimately fall on the depositors. 

Not knowing what your purpose will be, I 
venture to suggest that the Commonwealth 
would be justified, in view of the Court’s opin- 
ion referred to, in conceding the claims set up 
in the first and third suits, provided you will 
satisfactorily settle the one against you as bailee 
in possession. If you would’ care to entertain 
sucha proposition,| will be glad to hear from you. 

If you desire to contest the matter, | inclose 
blank stipulations, providing that the cases be 
held in abeyance until a final decision is reached 
in similar cases which have been to-day filed by 
me in the McCracken County Court against the 
Citizens Savings Bank, of this city, and that the 
decision in those cases, ir. so far as applicable, be 
decisive of the cases against you. If you desire 
to avail yourself of this proposition, sign and re- 
turn the stipulations, and I will then sign and 
forward them to the County Court Clerk of your 
county to be filed among the papers in the cases. 

Should you conclude not to accept either of 
the above offers, please so advise me and give 
the name of your attorney, if any, so that I can 
arrange with you, or him, as to the time of hear- 
ing. Yours very truly, 

FRANK A. LUCAS, Revenue Agent. 
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VERIFICATION OF INDIVIDUAL DEPOSIT ACCOUNTS. 


OPINION OF ROBERT A. PATTESON, PRESIDENT OF THE TARRYTOWN (N. Y.) 
NATIONAL BANK. 


Editor Ranking Law Journal: 

DEAR StR:—I have read with interest the 
letter from Mr. Bryan and the article from the 
Utah bank on the subject of verification of in- 
dividual bank accounts. I have never had much 
faith in the scheme of sending a statement to a 
customer with the request that he verify the bal- 
ance. ut of fifty notices so sent, I believe that 
forty would say to themselves, “ If the bank says 
that my balance is so much, it must be so,” and 
would thereupon sign and return the paper, 
The examiners always send out notices to the 
treasurers of public funds asking this informa- 


tion and over and over again we have had the 
officers come to us and ask if the figures were 
correct, and upon our assurance that the figures 
were those shown on our books, they have 
signed the statement and returned it to the ex- 
aminer. 

The discussion is a valuable one and I sincere- 
ly hope you may have many more suggestions 
sent to you. Yours very truly, 

Rost, A. PATTESON, President. 
THE TARRYTOWN NATIONAL BANK, 
TARRYTOWN, N. Y., April 1, 1904. 


VIEWS OF NATIONAL BANK EXAMINER LAZEAR, OF COLORADO. 


In response to request for discussion of subject contained in article of Superintendent S. T. Johnson, published in the 
*Journai” for February, describing the method of verifying the individual ledgers of banks upon official examinations 


adopted by the Banking Department of Minnesota.* 


Editor Banking Law Journal : 

DEAR S1R:—Referring to the article in the 
February “Journal” by Superintendent Johnson 
of the Minnesota Banking Department, permit 
me to suggest that in the “ Verification of re- 
ports” therein noted, if a proper and satisfactory 
reconciliation is to be had by the method named, 
aform similar to that which is now used by 
the Comptroller's Department at Washington 
through its examiners and signed by the parties 
receiving same, would accomplish the end de- 
sired, if returned to the examiner for a full veri- 
fication at his next subsequent examination, or 
atan earlier period if circumstances seemed to 
require such action. 

However, I think that in banks, having two 
or more clerks on the individual ledger, the sys- 
tem of alternating (changing the book-keepers, at 
unexpected dates, from ledger to ledger) would 
add very materially to the prevention of frauds; 
and even in smaller banks, where there is one 


*For other articles and communications, 


called forth by Supt. Johnson’s article, see 
“Journal” 


for March, p. 208. 


book-keeper and one teller, it would be well to 
shift these, so as to have them alternate in 
their respective duties, and in all cases, never 
allow a pass book to be written up by the 
same book-keeper, who has charge of the ledger 
in which that depositor’s account (represented 
by the pass book) has been kept. 

Another caution which should be taken by a 
firm or person, from whom the deposit is re- 
ceived and to which or whose account same is 
credited, is to in each instance keep a DUPLI- 
CATE deposit slip, and compare same CARE- 
FULLY with the entries which appear in same, 
with the entry as made by ihe receiving teller of 
the bank, as soon as the book is returned to him 
by the clerk returning same, and then place the 
pass book in his private drawer, till it is again 
used. 

“Confidential clerks” who carry deposits to 
the bank have been known tochange the figures 
on the deposit slips (usually in a round amount 
of hundreds or thousands) after leaving the 
office of the depositor and before reaching the 
bank, or by deducting similar amounts from the 
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footings of the deposit slip, and when the pass 
book was balanced at stated intervals by the 
bank, the said “confidential clerk,” would make 
such charges on same as would deceive his 
principal, so it would seem that even the clerks 
in whom the depositor confides his pass books 
with a deposit, should be alternated from time 
totime. These “confidential clerks” are often 
the class through whom losses are by no means 
uncommon, so that the system of checking and 
double checking, signing and counter signing, 
alternating as noted, or any other safeguards, 
should not be objected to, but insisted upon by 
the employe,who knows full well that “HONESTY 
IS THE BEST POLICY.” 
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Also, that temptation may not be th 
I should recommend that every em 
placed under bonds under some on 
standard surety companies, even th: 
amounts be small. The statements w! 
surety companies require, if favorably 
upon, become a passport to any one 
sires to change locations; if not favorab); passed 
upon, woe be to the applicant. But, thereby, a 
safeguard is added to the interests of the 
ness community. 

Respectfully submitted, 
JAMES B. La 

NATIONAL BANK EXAMINER, 

DENVER, COLO., April 9, 1904. 
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BOOK NOTICES. 


PAINE’S BANKING LAws. The laws of the 
state of New York relating to banks, bank- 
ing, trust companies, loan, mortgage and 
safe deposit corporations, together with the 
acts affecting moneyed corporations gener- 
ally, including the Stock Corporation Law, 
the General Corporation Law, the Nego- 
tiable Instruments Law, and that part of 
Tax Law applicabie thereto. Also the Na- 
tional Bank Act and cognate United States 
statutes. Annotated. By Willis S Paine, 
LL.D., Author of ‘ Paine’s Building and 
Loan Associations,” ‘Summary of Failed 
Savings Banks,” etc. Fifth Edition. 

Rochester, N. Y. The Lawyers’ Co- 
operative Publishing Co. 1903. 


This new fifth edition of Mr. Paine’s standard 
work brings down to date the laws, both judi- 
cial and statutory, upon the subjects which it 
covers, and is invaluable for the library of every 
banker who has to do with New York's and the 
national banking laws. The work comprises 
about 750 pages of the most essential informa- 
tion. It contains a full general index, and two 
separate indexes of the laws relating to savings 
banks and national banks, for convenience of 
reference. The addition of the Negotiable In- 
struments Law renders the work of increasing 
usefulness to the banker outside of the state of 
New York in every state in which that law has 
found enactment. The work is prefixed by a 
table of contents; also by a table of cited cases, 
which last stated feature is of especial value to 


the bank attorney. The work also contains a 
historial sketch of the banking methods of the 
state of New York, including those employed 
by banks, banking associations, individual bank- 
ers, savings institutions and other moneyed cor- 
porations. The author, as is well known, was 
Superintendent of the Banking Department of 
the state of New York for many years, and was 
one of the commissioners appointed under the 
act of 1880 to compile and revise the laws affect- 
ing banks, banking and trust companies. In 
preparing that Revision, the author's attention 
was called to the necessity of a work of the 
character now under review, and the original 
edition of ‘“‘Paine’s Banking Laws,” published in 
1885, was the result. Subsequent editions have 
kept apace with the statutory and judicial 
changes in the subjects originally covered, and 
such additions and enlargements have been made 
as the author's experience of the needs of bank- 
ers, derived both from his official position as 
superintendent of banks and later from his posi- 
tion as trust company and national bank presi- 
dent, has shownto be necessary. The price of 
the new fifth edition, is $5 net., delivered. It 
can be obtained from the Lawyers’ Co-opera- 
tive Publishing Company, either at their home 
office in Rochester, or at their New York City 
office, 81 Nassau Street. 
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HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made 


Payment of Overdrawn Check—IiIndorsement on Face 


A bank which, by mistake, pays a check which is not good because of insufficiency of funds, cannot recover the money 
from the payee, but must look to the drawer for redress—An indorsement by the payee on the face of a che.k is a 


valid indorsement. 


PROVIDENCE, R. 1., March 25, 1904. 
Editor Banking Law Journa/: 

DEAR SIR:—1. “A” and “B” have accounts 
inthe same bank. “A” withdraws his account 
one morning, and, later in the day, “B” presents 
a check of *“A’s,”” which is cashed by the teller. 
“A's” check not being good can the bank charge 
off this check to “B's” account, he being the 
endorser ? 

2. John Jones, through ignorance, writes his 
name across the face of a check payabie to his 
order instead of on the back. After passing 
through other hands the check is presented at 
the bank, where it is refused for “missing en- 


dorsement.”” Does the name across the face of 
the check constitute an endorsement ? 
J. L. G. 


Answer.—t. In the absence of fraud or 
connivance on B's part, the bank cannot 
charge the check to his account, or look 
to him for the money, but its sole re- 
course must be against the drawer A. 
There is no warranty on B’s part of suffi- 
ciency of the funds to meet the check, 
nor is there any liability on his part to 
the bank upon the ground of receiving 
money paid upon a mistake of fact, be- 
Cause in this case the bank is bound to 
know the state of itscustomer’s account, 
and cannot hold an innocent payee for 
such a mistake. 

While we do not find specific announce- 
ment of the law to this effect in any case 





which has come before the courts in 
Rhode Island, cases have come before the 
courts in a number of states in which the 
rule has been recognized and applied that 
payment bya bank of an overdrawn check, 
through mistake, is a finality as to the 
payee, and the bank must look to the 
drawer alone to make good the amount. 
For example: 

In Hull v. Bank, Dudley’s South Caro- 
lina Reports, 259, the payee presented a 
check for $78 to the teller of the bank. 
The bookkeeper told the teller the draw- 
er’s account was good, and the teller 
thereupon paid the check. This was a 
mistake. On the next day the bank 
notified the payee and demanded back the 
money. But the court held that the 
bank must look to the drawer and not to 
the payee, for redress. 

In First National Bank v. Devenish, 15 
Colo, 229, checks aggregating $315 were 
presented by a collecting bank to the 
drawee and paid bya draft on a Denver 
bank. The next day the drawee bank 
stopped payment of its own draft, and 
asked for its return, because of a mistake 
as to the state of the aceount of the 
drawer of the checks. The drawee was 
held liable. The court said: ‘‘Banks are 
required, and for their own safety are 
compelled, to know at all times the bal- 
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ance to the credit of each individual cus- 
tomer, and they accept and pay checks 
at their own risk and peril. If from neg- 
ligence or inattention to their own af- 
fairs, banks improvidently pay when the 
account of the customer is not in condi- 
tion to warrant it, and if by mistakea 
check ts paid when the drawer has no 
funds, the bank must look to the custom- 
er for rectification, not to the party to 
whom the check was paid.” 

In a New York case, Oddie v. Nat. 
City Bank, 45 N. Y. 735, a check was 
held paid because the receiving teller took 
it on deposit and gave credit for it to an- 
other customer, not knowing that the 
check was not good. The check was de- 
posited five minutes before 2 o'clock, and 
before the close of bank hours the bank 
discovered the account of the drawer was 
not good, and returned the check to the 
depositor and cancelled the credit. It 
was too late; the bank had paid the check. 
‘This case illustrates that not only the 
paying teller, but also the receiving teller 
who pays checks on his own bank by re- 
ceiving them on deposit and giving them 
credit therefor, must be careful to know 
the state of the drawer’s account. The 
court in this last named case said: 

“The legal effect of the transaction was 
precisely the same as though the money 
had been first paid to the plaintiffs and 
then deposited. When a check is pre- 
sented to the bank for deposit, drawn di- 
rectly upon itself, it isthe same as though 
payment in any other form is demanded. 
It is the right of the bank to reject it, or 
to refuse to pay it, or to receive it condi- 
tionally, but if it accepts such a check 
and pays it, either by delivering the cur- 
rency, or giving the party credit for it, 
the transaction is closed between the bank 
and such party, provided the paper is 
genuine. The bank always has a means 
of knowing the state of the account of 
the drawer, and if it elects to pay the 
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paper, it voluntarily takes upon itseif the 
risk of securing it out of the drawer’s ac- 
count or otherwise. A different principle 
would be applied to checks drawn upon 
other banks, or paper left for collection, 

“In such cases the presumption of agency 
might arise.” 

The above, of course, relates to checks 
paid over the counter. Where acheckis 
presented for payment through the clear- 
ing house, provision is generally made by 
clearing house rules, that it may be re- 
turned within a certain time if the funds 
are found insufficient. 

2. While literally, to indorse, means to 
write on the back of the paper—the word 
being derived from the Latin word pDor- 
SUM meaning the back of a man or beast— 
the courts have recognized asa rule of the 
law merchant, that the indorsement, al- 
though generally made by writing the 
transferer’s name on the back of the paper, 
may be written on any other portion of 
it, on the face and even under the maker’s 
name. ‘The reason underlying this rule 
is, probably, to give effect and validity 
to the acts of people who are ignorant of 
the ordinary business forms. 

In an English case (Young v. Glover, 
3 Jurist N. C. 637) the Chief Justice said: 
“It is quite immaterial whether the in- 
dorsement be written on the back of the 
instrument or on the face;” and ina Cali- 
fornia case (Shaw v. Sullivan, 106 Cal. 
208) the court said: ‘*The ordinary mode 
of indorsing a note is by the indorser ad- 
ding his name on the back thereof, but 
the indorsement may be made upon the 
face of the note with the same effect as 
if made upon the back.”’ 

The Negotiable Instruments Law of 
Rhode Island and other states provides : 
‘‘The indorsement must be written on the 
instrument itself or upon a paper attach- 
ed thereto. The signature of the indorser, 
without additional words, is a sufficient 
indorsement.” This, we see, does not 
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confine the indorsement to the back of 
the instrument, and the rule of the law 
merchant operates to make an _ indorse- 
ment on the face of the instrument legal. 


The check with John Jones’ name across 
the face, therefore, did not present a case 
of “missing indorsement,” but his name 
so written constituted an indorsement. 


Depositor’s Note Payable At Bank. 


In Minnesota, where bank holds note and has sufficient funds at maturity, it is uncertain whether bank is obliged, in the 
interest of an indorser, to pay note out of maker's account—Where note held by outside parties, rule is uncertain 
whether note is the equivalent of a check, which the bank must pay, or whether the bank has no authority to pay in 


the absence of express instructions from the depositor. 


MINNEAPOLIS, MINN., March 24, 1904. 
Editor Banking Law Journal: 

DEARSIR:—1. I have been referred to a de- 
cision in Pennsylvania, that where a bank is the 
holder of a note payable at its banking house 
and at maturity the maker has a cash deposit 
exceeding the note and not specially applicable 
toany particular purpose, the bank is bound to 
charge up the amount of the note against the de- 
positor, and its failure so to do releases the in- 
dorser. This release of the indorser is a new 
proposition to me, and I would like to ask if this 
rule holds good in other states. 

2. Have there been any decisions carrying 
this matter a point further; that is to say: Sup- 
pose the note was made payable at the bank 
and held by outside parties. The maker of the 
note has funds in the bank on its due date suffi- 
cient to pay the same, but has given the bank 
no special instructions. Would the bank be 
liable for any damages to the holders of the 
note for not paying the same and would their 
tefusal to pay and consequent protest of the 
note release the indorsers, if any ? 

CASHIER. 


Answer.—1, The decision referred to 
is Commercial Bank v. Henninger, 105 
Pa. 496, where the law was announced as 
stated above. The most recent state- 
ment of the rule in Pennsylvania, which 
shows the limits of its application, will be 
found in the case of Bank v. Peltz, de- 
cided in 1896, reported in the “Banking 
Law Journal” for September of that year 
{13 B. L. J. 557). The court in that case 
said: *‘While a bank which is the holder 
of a note and has on deposit at the time 
of maturity a sum to the credit of any 


party primarily liable to it on the note 
sufficient to pay it, and not previously 
appropriated by the depositor to be held 
for a different purpose, may apply the 
deposit to the payment of the note, yet 
it is not in general bound todoso. The 
cases where the right becomes a duty on 
the part of the bank rest in the special 
equity of the party, usually the indorser, 
to have the payment enforced against the 
depositor as the one primarily liable. 
And even in these cases all the cir- 
cumstances enumerated must exist. 
That is, the deposit must be sufficient at 
the time of the maturity of the note. 
Subsequent deposits will not raise the 
duty. And the deposit must not have 
been previously appropriated to any other 
use. Lastly the deposit must be to the 
credit of the party primarily liable.” 
Concerning the law of other states, 
there is a difference of view, and while, 
in some, the duty of the bank is recog- 
nized to pay the maker’s note out of his 
deposit at maturity, in favor of the in- 
dorser, in others the courts deny such an 
obligation on the part of the bank. For 
example, in Indiana, in an action by a 
bank against the sureties on a note dis- 
counted by it, it was held to be no de- 
fense that before maturity the principal 
directed the bank to pay the note at ma- 
turity out of his general deposit in the 
bank, that the bank failed so to do, and 
subsequently allowed the principal to 
check the money out of the bank, aithough 
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it knew of the suretyship at all times, and 
the deposit was sufficient to pay the note. 
Bank v. Hill. 76 Ind. 223. 

We do not find that the point has been 
specificially passed upon by the Supreme 
Court of Minnesota so thatit is uncertain, 
in that state, whether the indorser would 
be released if the bank, owning its deposi- 
tor’s note and holding sufficient deposits 
at maturity, failed to charge up the note. 

2. In this case, as the note is not owned 
by the bank, but by outside parties, there 
could be no release of the indorsers by 
the bank’s refusal to pay; but the ques- 
tion is important whether, when a deposi- 
tor ina Minnesota bank makes his note 
payable at the bank, the bank is under 
obligation to pay the same, as if it were 
his check, or whether, on the contrary, 
the note is to be construed as neither an 
order nor an authority to the bank to pay, 
ins the absence of express instructions 
from its depositor. 

Before the enactment of the Negotiable 
Instruments Law there was a considerable 
conflict of authority as to the effect ofa 
note made payable at a bank. In New 
York and some other states the note was 
regarded the same as a check, being in 
the nature of an order onthe bank to pay 
at maturity which the bank was obliged 
to honor, if in funds, the same as it would 
its depositor’s check. In cther states, the 
note was not regarded as an order obli- 
gating the bank to pay, but as an author- 
ity to the bank under which it might pay. 
In still other states, as in ‘Tennessee and 
Illinois, the note was not regarded either 
as an order or an authority, and the bank 
was held to have no right to pay in the 
absence of instructions from the maker. 

The Negotiable Instruments Law adopt- 
ed the New York rule which is destined 
to be the one ultimately prevailing in all 
the states. That law changed the law of 
Tennessee on the point, but has not yet 
been enacted in Illinois to change the 
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rule similar to that formerly preva 
Tennessee. 

In the state of Minnesota we 
find that the Supreme Court ha 
passed upon the point, nor has tlie 
tiable Instruments Lawas yet been « 
there. Asaconsequence, sofarast! 
ter depends upon the positive sanc: 
law, the Minnesota banker, holding 
cient funds at maturity, must find himself 
in a dilemma as to whether he must, may, 
or must not, in the absence of instructions 
from his depositor, pay the latter's note 
made payable at the bank. Herein lies 
an argument showing the benefit of the 
Negotiable Instruments Law which pro- 
vides a clear rule for guidance in the 
premises. Under that law the bank must 
pay, the same as it would the depositor'’s 
check; and if it refuses, it is liable to 
the depositor in damages, for injury to 
his credit, but is not liable to the holders 
of the note. But the Minnesota banker 
cannot know whether his Supreme Court 


ever 
sego- 
cted 
‘mat. 
on of 
suff- 


will favor that rule, or the contrary one, 
which holds that the bank has noright to 
pay in the absence of express instructions 
from the depositor. Probably banks in 
Minnesota have some customary course 
of dealing with reference to payment of 
notes of their depositors, made payable 
at the bank, and whatever the custom is, 
the probability is that it would be sanc- 
tioned by the Supreme Court. But they 
cannot be sure of this. The bankers in 
Tennessee, a few years ago, were in the 
habit, in some cases, of paying such notes 
without express instructions from the de- 
positor, but when the transaction finally 
came before the Supreme Court of that 
state, it was held that a bank had no 
right to pay such a note in the absence of 
instructions, and must pay damages to 
the depositor for so doing, where he suf- 
fered loss in consequence. 

So far as the state of Minnesota 1s con- 
cerned, therefore, the rule is uncertain 
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as to whether the bank is obliged, or is 
unauthorized without express instructions, 
to pay its depositor’s note made payable 
at the bank; and the sooner this matter 
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is cleared up by the enactment of the 
Negotiable Instruments Law, the better 
for all interests. 


“Pay Any Bank or Banker, Previous Indorsements Guaranteed.” 


Does such an indorsement warrant genuineness of the indorsement of the payee upon a certificate of deposit. 


UNITED STATES NATIONAL BANK, 
PORTLAND, OREGON, April 6. 1904. 


Editor Banking Law Journal: 

Drak SIR: —Owing to the recent decision of 
the courts, which have held that the endorse- 
ment “Pay to any bank or banker” is a restric- 
tive and qualified endorsement, a great many 
banks are using the stamp, “Pay to any bank or 
banker, previous endorsements guaranteed,” 
and | write toask whether or not a stamp of 
this character would be held as guaranteeing 
the endorsement of an original payee of a Cer- 
tificate of Deposit. I claim it would, and others 


\ 


ciaim it would not. 
If you will forward me your opinion on same 
at your earliest convenience, you will oblige, 
Yours truly, 
R. W. SCHMEER, Cashier. 


Answer.—The inquiry concerns a point 
upon which a positive opinion cannot be 
given with absolute certainty. 

Banks in the making of payments of 
negotiable paper do not ordinarily re- 
quire warranties of the truth of matters 
connected with the paper, within their 
own knowledge. Where indorsed bills, 
notes and checks, payable at the bank, 
are presented through agents under re- 
strictive indorsements, warranties of genu- 
ineness of priorindorsements are required, 
because the validity of such indorsements 
is not within the peculiar knowledge of 
the bank; but banks are presumed to 
know the signatures of their depositors, 
whether placed upon checks or as payees 
of certificates of deposit, and the gen- 
ulneness of these signatures is nota matter 
requiring warranty to the bank. Thus 
itis thatin the rules of many clearing 
houses, including that of Portland, a pro- 
vision which makes the stamp of the de- 
positing bank a guaranty of the validity 
and regularity of all prior indorsements 
on the paper, expressly excepts from the 


guaranty ‘‘the indorsement of the origi- 
nal payee of a certificate of deposit.” 

Now, when a certificate of deposit in- 
dorsed by the payee is negotiated through 
several indorsers and an indorsement is 
placed upon it ‘‘pay any bank or banker; 
previous indorsements guaranteed, ” there 
is ground for the contention that the in- 
dorser never intended to guaranty to the 
bank of payment a fact within its own 
knowledge, namely, the genuineness of 
its depositor’s signature, but that the 
proper construction of such an indorse- 
ment of guaranty would confine it to such 
previous indorsements only as were sub- 
sequent to the payee’s. Yet at the same 
time, literally construed, the indorse t 
certainly does warrant that the payée's 
indorsement is genuine—that being a pres 
vious indorsement—and especial foree 
would be given to such a contention in 
a case where the payee’sindorsement was 
the only one prior to the indorsement of 
warranty. Nor canit be said that in no 
case would there be necessity for it. 
Suppose a case, for example, where the 
payee of acertificate of deposit author- 
ized another to sign his name. The payee’s 
signature, then, would not correspond 
with that on the bank’s books, yet, if its 
validity was guaranteed, the bank might 
be willing to make payment. There 
might be cases, then, where guaranty of 
the validity of adepositor’s signature would 
be a thing needed by the bank. But, in 
the absence of special circumstances, we 
incline to the view that in ordinary cases, 
where acertificate of deposit bears several 
indorsements, and is then presented with 
a warranty “previous indorsements guar- 
anteed,” the warranty would not be con- 
strued as including the genuineness of 
the payee’s indorsement on the theory 
that, being a matter within the peculiar 
knowledge of the bank itself, it was not 
the intention of the parties to include it 
in the terms of the guaranty. 
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Four years ago the 14th of March, the act 
was approved authorizing the incorporation of 
national banking associations with minimum 
capital of $25,000, and from that date to March 
31, 1904, there have been chartered 1,930 asso- 
ciations with authorized capital stock of $112,- 
253,000, of which 1,260, with capital of $32,818,- 
000, were banks with individual capital of less 
than $50,000, the average being approximately 
$26,000. During this same period 670 banks 
were incorporated with aggregate capital of $79,- 
435,000, and individual capital of $50,000 or 
over, the average being nearly $120,000. Ap- 
proximately 40 banks have been chartered dur- 
ing every month of this period. 

Notwithstanding the granting of authority to 
issue circulation to the par value of bonds de- 
posited and the reduction of the tax on circula- 
tion secured by 2 per cent. consols of 1930, only 
$27,419,600 in bonds were deposited by these 
banks at date of incorporation, less than one- 
fourth of the maximum limit. 

The Middle Western States lead both in num- 
ber of organizations and in aggregate capital, 
namely 594 and $33,351,000, respectively, fol- 
lowed in number by the Southern States, with 
475 banks and capital of $25,448,000. Third in 
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the list in number of banks comes the \Vestern 
States, with 413 associations and capital of $13,- 
345,000. In the Eastern States 341 banks were 
chartered, with capital of $28,089,000: Pacific 
States, 84, with $7,395,000 capital; New Eng- 
land States, 20, with capital of $4,000,000, and 
in island possessions, Hawaii and Porto Rico, 3 
banks, with aggregate capital of $625,000. 

Pennsylvania leads both in number and capital 
of new associations, there having been or- 
ganized 219 banks, with capital of $17,622,000, 
nearly equally divided asto number between the 
two classes. Texas is second in the list, with 217 
banks and $9,658,000 capital, 148 of the banks 
being of the smaller class and 69 of the larger. 

Of the 137 banks organized in state of Minne- 
sota, 121 were of the smaller class; and of the 
109 organized in Illinois, 74 are with the mini- 
mum amount of capital stock. Sixty-four of the 
106 banks organized in Ohio are of the smaller 
class and 42 of the larger. Oklahoma and 
Indian Territory lead in the number of banks 
organized inthe Western States division, namely, 
85 and 87, respectively. In the Pacific States, 
California leads, with 36 banks, only 9 of which 
were with the minimum amount of authorized 
capital stock. 


AMONG THE BANKS. 


The Bankers Trust Company has elected 
Gilbert G. Thorne, vice-president of the National 
Park Bank, a director, to fill the place made 
vacant by the late Granville W. Garth. Thomas 
W. Lamont, who has been the secretary and 
treasurer since the organization, has been elect- 
ed second vice-president. Benjamin Strong, Jr., 
for eight yedrs secretary of the Atlantic Trust 
Co., has been elected secretary to succeed Mr. 
Lamont, and Daniel E. Pomeroy, the assistant 
treasurer, has been made treasurer. L. H. 
McCall is the assistant secretary. 

The deposits of the company have now pass- 
ed the $13,000,000 mark, This surpasses the 
first year’s business of any financial institution 
ever organized in this country. 

E. C. Converse, the president, is also the 
president of the Liberty National Bank. The 
executive management, however, of the Bank- 


ers Trust Company devolves upon J. F. Thomp- 
son, the first vice-president. 

The first year’s business of the Oriental 
Bank since its headquarters were established 
down town, according to the statement made 
to the Clearing House, as shown by a compara- 
tive statement in this issue of the * Journal,” of 
April 9, shows an increase of over 264 4, surpass- 
ing in per cent. of increase any bank in the city. 


The Bank of Pittsburgh, N. A., shows re- 
markable progress in its last statement. From 
creased from $11,240,472 to $13,003,394 and 
January 22 to March 28 its line of deposits in- 
its total resources grew from $16,563,368 to 
$19.139,291. In the same period over $40,000 was 
added to undivided profit account. This showing 
speaks volumes in praise of the new management. 
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THE UNION NATIONAL BANK OF CLEVELAND. 


The Union National Bank of Cleveland has 
now the proud distinction of being the largest 
national bank in the State of Ohio. On Mon- 
day, April 4, the bank moved into its new 
home, 44 Euclid Avenue, which is one of the 
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handsomest banking rooms in Cleveland. On 
the day of the removal, the long talked of mer- 
ger between the Union and the Colonial Na- 
tional banks was consummated; that is to say, 
the Colonial was absorbed by the Union. The 
latter institution retains its’ old name under 
which it has achieved such success; and this 
has been largely due to the managerial ability 
of E. H. Bourne, now the President, who suc- 
ceeded the late Senator Hanna to the position. 
Mr. Bourne entered the Union, as Cashier, a 
number of years ago, and since that time has 
had the management of the institution. While 
Mr. Hanna never took an active part in the man- 
agement, as a business man and financier he 
added much prestige to it. 

The Union now has a capital of $1,600,000, 
which was increased to that figure from $1,000- 


000 at the time of the consolidation. Its sur- 
plus and profits are now about $650,000, and 
deposits nearly $12,000,000. This places the 
Union among the largest financial institutions 
of the country, and it has always ranked as one 
of the most solid banks in the Buckeye State. 
The official staff of the bank is as follows: 
E. H. Bourne, President; Leander McBride, H. 
C. Christy and J. F. Harper, Vice-Presidents; 
E. R. Fancher, Cashier; Edward Cady, G. A. 
Coulton, and W. E. Ward, Assistant Cashiers. 
Mr. Christy was formerly president of the 
Colonial, and Mr. Harper vice-president, while 
Mr. McBride was vice-president of the Union. 
Mr. Fancher, cashier of the Union betore the 
merger, retains that position, as does Mr. Cady 
the assistant cashier. Mr. Coulton, one of the 
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new assistant cashiers, was cashier of the Colo- 
nial, and Mr. Ward was assistant cashier of that 
institution. 

Thus the Union has an official staff made up 
of practical bankers, all of whom have had a 
number of years of experience in the banking 
business in Cleveland, 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reporte 
New York Clearing House for the weeks ending April 11, 1903, and April 9, 1904, res; 
together with a computation of the proportionate increase or decrease of deposits for the y« 





Banks. 


Loans, 
1903. 


Bank of N. Y., N. B. A.... | $ 16,015,000) 


Bank of the Manhattan Co . 
Merchants’ National 
Mechanics’ National 

Bank of America 

Phenix National 

National City 

Chemical National 
Merchants’ Exch. National.. 
Gallatin National 

Nat. Butchers & Drovers’. .| 
Mechanics & Traders’ 
Greenwich 

Leather Mfrs.’ National.... 
American [xchange Nat... 
Nat Bank of Commerce.... 


ASS SE rere eee | 
Nat. Bank of N. America.. .| 
Hanover National | 


{rving National 


Citizens’ Central National.. | 


National Shoe & Leather... 
Corn Exchange 

Oriental 

{mporters & Traders’ Nat.. 
National Park 

East River National 
Fourth National 





Second National 
First National 
N. Y. National Exchange. .| 
Bowery 
N. Y. County National 
German-American 

Chase National 

Fifth Avenue 

German Exchange 
Germania 


Bank of Metropolis 
West Side Bank 


First National, Brooklyn.. .| 
Liberty National 
N. Y. Produce Exchange. . .| 
New Amsterdam National..| 
Astor National 


| 


a United States Deposits included, $56,121 .400. 


20,992,000 
12,256,000 
12,185,000 
18,896,300, 
4,458,000} 
31,711,400 
24,641,800 | 
4,924,900 | 
7,906,800 
«2,590, 300 
3,634,000 
2,168, 300 
4,779,000 
28,453,000 
68,516,700 
18,318,200) 
3,258,600 
5,697,500 
2,198,400 
14,031,QgO00 
46,597,300 
5,791,000 
6, 13,000 
2,690,800 
6,382,400 
5,891,800 


_— wMmtw 
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3.413.300} 
10,200,400 
7,529,300 
2,472,700 
8,059,600 
3,308,000 
12,476,000 
4,401,000 | 
9,288,800 
4,368,700 | 
6,81 3.700 | 
4.584,000 | 


13,443,000 
21,649,800 
4,007 ,000 
168,130,500 
24,377,500 
5,471,700 
7-983, 300 
2,025,600 
4,320,000 


2,190,700 
4.944.600 
31,823,000 
164,570,700 
25,045,200 
2,991.700 
6,052,000 
2,119,500 
16,344,400 
47,468,900 
6,268,000 
15,176,800 
2,578.700 
6,627,800 
6,945,000 
29,200,006 
7,105,800 
24, 300,000 
67,558,000 
1,156,100 
20,266,600 
8,771,000 
83,530,300 
7,378,900 
2,873,000 
4,459,500 
3,503,800 
40,431,800 
9,003,500 
2,642,100 


$83 3.255, 100 /$1,038,533.000 


Deposits, | 


1903. 


f Deposits, 
1904. 


Per 
Ir 


$ 14,242,000 3 18,420,000 e 


23,088,700 
i 3,821,000 
1 2.394,000 
20,429,700 
4.357,000 
13,67 3,600 
24,039,000 
5,171,200 
5,548,900 
3.309.100 
3,609,000 
1,504,800 
4.696, 500 
21,297 000 
53.7 56.900 
18,430,700 
3.752.700 
5,629,300 
2,480,800 
11,248,000 
53,912,300 
4,872,000 
7,005,300 
3,01 4,500 
6,574,800 
7,082,100 
28.775,000 
2,019,000 
19,888,000 
63,819,000 
1,266,506 
18,561,800 
10,1 37,000 
62,408,700) 
5,771,300 
3,095,000 
4.904,900 
3-319,900) 
44,718,800) 
10,247,700 
3,610, 500 
5.159.700 
10,927,g0C 
7,664, 100) 
2,562,900 
9.304.900 
3,511,000 
14,438,000 
4,717,000 
7,765,600 
4,146,000 
7,629,900 
4,435,000 


$81 3,746,000|+1,085,512.800) . .. loses 
| 


28,755,000 
17,128,40¢ 
14,351,000 
23,790, 300 
3.617,000 
167,821,700 
24.607 .600 
5-922,700 
5,094,200 
2,293,900 
4,582,000 
,250,200 
158,900 
607 ,000 
J 


wun ty 


wn Ovuivii Nn 


> 


18,016,300 
3,025,000 
6,685,100 
8,384,000 

35,816,000 
7 323,700 

21,852,000 

77.471.c0O 
1,224,500 

22,679,300 
9,874,000 

83,384,000 
6,718,400 
3,265,000 
5,698,206 
3,530,200 

48,806, 100 

10,030,400 
3,201,000 
4.987, 100 

10,236,100 
7,498,700 
2,632,000 

10,167,000 
3,893,000 

16,725,000 
4,559,000 
9,706,500 
5,248,000 
6.438.300 
4.952.000 
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